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FOREWORD 
To rae Frest Epition. 


Mr. SHErHan tells me that his primary intention in writing 
this book was to provide a text book for law students and an 
index to the Criminal Law as amended by the statutes enacted 
by our own Legislature. The task which he undertook was 
not an easy one, and the fact that he has performed it so admir- 
ably is testimony to his industry and ability. Everyone 
connected with the legal profession must appreciate the need 
that exists for legal text books that are up-to-date. 
Unfortunately that need cannot be met without an expenditure 
of time and of labour which very few are willing to undertake, 
as the return is in most cases entirely inadequate. Undeterred 
by that consideration Mr. Sheehan has written this book, and 
he deserves our thanks. I have no doubt that it will be found 
indispensable not only by those students for whose use it was 
primarily intended but by all those who are concerned in the 
practice or in the administration of the Criminal Law in Ireland. 


TimotHy SULLIVAN, 
25th January, 1940. 


Supreme Court of Justice, 
Courts of Justice, 
Dublin. 
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BROLLACH 
pon Trit Hacran 


In the preparation of this edition my endeavour has been to 
give as complete a statement of the law of general application 
as is possible in a fairly concise form. To this end I have made 
additions wherever I considered it necessary, without departing 
from my first purpose of presenting a clear and concise account 
of the law, suitable as a text book for students and as a guide 
and ready reference for practitioners. The dual purpose of 
this work from that point of view has made addition inevitable 
in order to keep it up-to-date. 


Three decades ago we entered a period of renascence with 
the partial re-integration of our ancient nation, but carried 
with us an alien body of laws and an alien judicial system. It 
was imperative at the time to carry these over for obvious 
reasons, but it was intended only as a temporary measure as 
the Free State Constitution provided for the establishment of 
native courts. It also provided, of course, for all legislative 
authority which would have enabled the compilation and intro- 
duction of a native body of laws. 


Neither of these tasks was ever undertaken. In 1924,ascrappy 
and unsatisfactory recast of the old judicial system was intro- 
duced without any notable change. It has remained with us ever 
since and might have remained with us for many a day, if not 
all days, but for the inclusion of specific provisions in the Bun- 
reacht of 1937, for the conception and establishment of a native 
judicial system, thus giving us the golden opportunity for 
setting up in this country a judicial system which would be a 
pattern and a model to the world. 


That recast judicial system gave little opportunity of itself 
for any serious attempt by either the Bench or the Bar to improve 
on the old system or to secure any reform. 
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The most that it was possible to do was to draft new rules of 
Court in an effort to improve the system of practice. This was 
not without some success, but it was little more than a process of 
patching and mending on a heavy old, and cumbersome judicial 
system itself, for it is there that the fault lies, as well, of course, 
as in the law itself, for there is just as grave a need for the reform 
of many of our laws as there is for the reconstitution of our 
Courts. 


During that initial period there was, as well, a not unnatural 
antipathy on the part of members of the legal profession to any 
change from the laws or system which they knew and to which 
they were accustomed. In consequence, instead of a period of 
law-building and progress, we have had a period of stalemate 
even of retrogression, in which we have choked in the judicial 
dust of an old and alien system. We have developed nothing 
new or individual: we have wandered aimlessly and drifted 
hopelessly. Some trends have been unsatisfactory and tending 
to injustice rather than justice. 

The tendency has been towards rigidity with a consequent 
unwillingness to depart from law, precedent, and practice, no 
matter how archaic and useless and unjust. Tradition, 
however, can be most dangerous, because, being safest in that 
it is known, it has been raised almost to the place of an occult 
religion : something with which we must not meddle. It can 
be a deadly evil: and in law it is a source of many wrongs and 
much injustice. The sooner we have the courage to break 
away from the legal past and rebuild, recast, or reform the law 
to suit justice and our individual national needs the better. 

We have had critics of our adopted laws and system, but 
it is no use blaming and attacking lawyers. We have not the 
power to change: we can only apply and practice what the 
people, who are the law-makers, give us in laws. 

The law is personal : it affects all of us in our living and some 
few in their dying: it even provides for that ! Being personal, 
it should be native: and in its full sense it should provide for 
the minority as well as the majority. 

There are some aspects, for instance, of the criminal law we 
have taken over which do not accord with our traditional national 
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way of life. Strong objection has been taken to at least two 
principles of law in bigamy and abortion. Both objections are 
sound from that point of view. In regard to the Jaw of bigamy 
there is no reason why a change should not be made prohibiting 
registry office marriages in which one or both of the parties 
are Catholics, and leaving to non-Catholics the freedom to 
celebrate marriage in their traditional ways, subject otherwise 
to the law. 

So simple is the means of meeting this particular objection 
that it is a matter for wonder why this step, if it has been con- 
sidered before this, should not have been taken. It provides for 
the minority as well as for the majority : and it does not alter 
the law as to bigamy in any essential respect. 

As well, exception has been taken to setting out the principles 
of law as to abortion in this textbook, as they are. While it is 
agreed that the principles of Bourne’s Case should not have any 
place in our law, the fact cannot be disregarded that it is a legal 
development of that law in England and is noteworthy if un- 
acceptable. Apart from Bourne’s Case, there does exist a 
deep divergence between the criminal law of the State as to 
abortion as adopted by the people and Catholic teaching 
and the Canon Law. The key to this divergence lies in the 
inescapable fact that the criminal law looks to a man’s mind 
for the presence or absence of a guilty intention which we know 
as mens rea. It is the only way in which it can establish whether 
or not a man has offended against the law of the land, which is 
concerned with the protection of the rights, life and liberty of 
the citizen. The Canon Law, concerned with man’s immortal 
soul, makes it a most grievous sin to procure an abortion in any 
circumstances and naturally it is more grievous still for a medical 
practitioner to procure it. But the fact is that there are other 
things the doing of which are grave sins against the Law of God. 
They are not, however, sins against the law of the land, Take 
for instance, adultery: though it is not against the law, as such, 
is a Catholic text-book writer wrong in not setting it out as an 
offence ? The fact is that the civil law and the criminal law 
occupy a distinct and peculiar sphere in regulating and controlling 
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the words, actions and omissions of the citizens of the State in 
relation to one another, and no more. 


This does not mean, however, that every thing in this law 
is right or that there is no need for change or amendment. We 
are, indeed, in the rather remarkable position of being possessed 
of a body of laws which we never made, never claimed, never 
acknowledged and which has no claim of right whatsoever upon 
us. We adopted it during a period of expediency and there is no 
reason why we should remain bound and shackled by it. 


Our legislature and our courts, perforce, appear to look upon. 
it as practically immutable and while much, or most, of it is, 
because it contains principles which are the basic natural law 
of mankind, yet there are parts of it which are not immutable, 
and which can be changed, apart from legislation, by inter- 
pretation and by the application of the principle of natural 
justice so little acknowledged and of the principle of national 
justice so succinctly stated by the late Mr. Justice Gavan Duffy 
in Exham vy. Beamish [1939. I.R. 336.]: ‘‘ Nothing is law here 
which is inconsistent with derivation from the people.” 


Another aspect of the law as to abortion which has been the 
subject of critical attack and analysis is that which says that an 
infant in the womb of its mother has no separate existence. There 
cannot be any doubt but that from the moment of conception 
a new life has been lit and that life has as much right to its exist- 
ence as any other person. It is not only the natural law but it is 
pure law, of such logic and sense that it cannot be refuted. 
The most specious arguments, such as those founding the rule 
of law that a child in its mother’s womb, even a second before 
birth, has no separate existence, cannot avail against its truth 
and natural logic. It is as living a being and as separate a being 
that one second before birth as that second after birth. 


The law cannot chose to do a wrong and claim it has the 
right to do so. On the other hand, while the law is concerned 
only—and properly so—with the mens rea, it cannot extend a 
doctrine to cover a deliberate wrong-doing merely because a 
materialistic public opinion clamours for extra “freedom ” 
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and extra licence, in the physical sense. Bourne’s case is an. 
example of legal retrogression to meet a popular public demand. 
Fifty years ago, and certainly one hundred years ago, its judg- 
ment would not have been entertained for a second, but, to-day, 
in a country which, in effect, recognises polygamy, both within 
and without the law, it was an easy, short, and specific step to 
the recognition of legal criminal abortion by its Courts in which 
the interpretation, application and amplification of the rules and 
principles of law lie. 


As has been said, we still have the opportunity for conceiving 
and setting up a model judicial system of our own, but that will 
avail little without the reform and codification of our laws to 
bring them into line with our national thoughts, traditions and 
aspirations. 


These, however, are tasks too big for our Legislature: they 
are for a special commission to undertake and to consider, 
recommend and draft the appropriate measures. 


Mar fhocal scuir, is fada uainn fos an 14 go mbeidb an 
Gaodhluinn ar barr i getirsat DI ar fuaid na tire agus ni h-amhdin 
i rannaibh beaga iargetilta di; ach do réir a cheile ta an 
ghluaiseacht ag dul ar aghaidh agus le congnaimh mor Dé 
beidh againn go foill ni h-amhain an Ghaodhluinn gha cleachtadh 
nar gCuirteanna ach ar ndlithe goadhalacha féin. Dili 
gaodhalach ; Dli saor. 


And in conclusion, my best thanks are, once again, due to 
those whose assistance and encouragement were of so much 
help to me. 


P. A. 6 SIOCHAIN, 
Leabharlann an Dili. 


31/7/51. 
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The Law of Rights 1 


Early authorities have set out the Law of Right as the basis of all criminal 
law. This Law of Right is as follows :—(1) The Right of man to his life, 
his body, and his well-being. (2) The Right of man to his property and 
possessions. (3) The Right of man to work and to the fruits of his labour. 
(4) The Right of man to his personal privacy and security in his own house 
and on his own lands. (5) The Right of man io live in peace with himself 
and his neighbour, and in his own country. 


THE FUNDAMENTAL PERSONAL RIGHTS OF THE 
PHOPLE OF IRELAND, ACCORDING TO 
AN BUNRHACHT, ARE: 
Article 40 .... 

1.—All citizens shall, as human persons, be held equal before 
the law. 

3, 1°—The State guarantees in its laws to respect, and, as far 
as practicable, by its laws to defend and vindicate the 
personal rights of the citizen. 

3, 2°.—The State shall, in particular, by its laws protect as best 
it may from unjust attack and, in the case of injustice 
done, vindicate the life, person, good name, and property 
righis of every citizen, 

4, 1°.—No citizen shall be deprived of his personal liberty save in 
accordance with law. 

5.—The dwelling of every citizen is inviolable and shall not be 
forcibly entered save in accordance with law. 

6, 1°, (i).—The right of the citizens to express freely their 
convictions and opinions. 

6, 1°, (ii) —The right of the citizens to assemble peaceably and 
without arms. 

6, 1°, (iii) —The right of the citizens to form associations and 
unions. 

Laws may, however, be enacted for the regulation and control 
in the public interest of the exercise of the foregoing right. 
[The exercise of these three rights is subject to public order 
and morality and to the law.] 
Article 43, 

1, 1°.—The State acknowledges that man, in virtue of his rational 
being, has the natural right, antecedent to positive law, 
to the private ownership of external goods. 
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Article 44, 
2, 1°.—Freedom of conscience and the free profession of religion 
are, subject to public order and morality, guaranteed. to 
every citizen. 


PART I. 


THE PRINCIPLES OF THE CRIMINAL LAW 


(1) TuE ORIGINS AND PURPOSE OF THE CRIMINAL 
Law. Chapter I, page 15 


(2) CLASSIFICATION OF CRIMES. 
Chapter II, page 29 


(3) Mens Rea: THe Guinty Mrinp. 
Chapter III, page 37 


(4) Tue DEGREES OF CRIMINAL PARTICIPATION 
AND AssociaTIon. Chapter IV, page 51 


(5) IncHoaTe Crimes. Chapter V, page 59 


CHAPTER I. 


THE ORIGINS AND PURPOSE OF THE CRIMINAL LAW 


Tuer Criminal Law is that body of the written and unwritten 
law which the communal and self-preservative instincts of man 
have devised to protect himself, the community, and the State, 
from the evil nature and actions of the wrong-doer. Its nature 
is twofold: positive in its prohibition of acts which are wrong 
or declared wrong ; negative in its command to do acts which 
are right or are declared right. An act of commission in defiance 
of its prohibition or of omission in breach of its commandment 
is an offence against that law. 

Its purpose and design is threefold :— 

(1) Prohibitive, 
(2) Punitive, and 
(3) Preventive. 

It is self-activating. The criminal law begins to function 
immediately an offence has been disclosed. Many offences are 
committed that are never disclosed, and though the law lies as a 
dead hand on the offence immediately it is committed it does not 
come to life until the disclosure has been made—and continues 
to function until the person or persons charged with an offence 
has or have been found either not guilty or guilty; if found 
guilty, the prohibitive part of it which has been offended has been 
satisfied, and the punitive part begins to operate to purge the 
crime by— 

(1) Fine, 

(2) Imprisonment, 

(3) Corporal Punishment, or 
(4) Death. 


Formerly there was a fifth punitive measure, namely, banish- 
ment by either— 
(a) Exile or 
(6) Transportation for a term of years or for life. 
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The first was enforced only in regard to crimes against the 
State. The second was of general application. 

There is another purpose of the Criminal Law of extremely 
modern growth, and it is Reformation. The heavy body of the 
criminal law has been and still is slow to extend this ameliorative 
influence further than its present very primary stage. It is 
not part of the criminal law as such, as it is in fact a nega- 
tion of its principles. 

There is still another ameliorative influence now enshrined in 
the Probation of Offenders Act of 1907, by means of which the 
strict application and uncompromising severity of the Criminal 
Law is broken when offences are of a minor or trivial or possibly 
non-recurrent nature. 


The Crime and the Tort. 

It is necessary at the outset to understand the difference 
between a crime and a tort ; for they have a similar character ; 
they are both wrongs, The crime is the public wrong, affecting 
the welfare, security and interests of the community at large ; 
the tort is the private wrong, affecting and injuring, in some special 
private and peculiar way, only the person or persons against 
whom it operates. 

The real test of difference between a crime and a tort is— 

(1) The nature of the act itself, and 
(2) In the manner in which the law, as the final expression 
of public sentiment and opinion, looks at it. 

It is superficially true to say that the only difference between 
a tort that is a subject of civil action only and a tort which is 
the subject of criminal action, 7.¢., a crime, is that which the 
law through the centuries has established. But, fundamentally, 
that is not a correct precept on which to base an approach to 
the study of criminal law. The truth is that at all times man 
did distinguish between the civil tort and the criminal tort. 
A study of ancient law and of the archaic codes makes this 
clear beyond argument. In fact there was in existence even 
in the days of the Roman Empire an extensive classification 


Note : The proper meaning of crime is an indictable offence. (O’ Byrne, J. 
im The State (Gettins) v. Judge Fawsitt. 1945. I.R. 183 @ 199). 
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of crimes, while in the later Brehon, Teuton and Saxon Codes 
the classification is extremely exhaustive. The crime was always 
a crime, and the only change that the centuries have brought in 
man’s conception of it is in the approach to it after its commis- 
sion as to the best system of punishment and prevention. The 
prohibition has always been there. 

Again, a crime can be the subject of civil as well as criminal 
action. This is so because all crime has in it the ingredient of 
the tort and we are merely retaining the Eric Principle of the 
archaic codes while at the same time adding the punishment to 
prevent principle of later growth and of modern application. 

Circumstances alter the facts: and circumstances can change 
prima facie crimes into mere torts as well as prima facie 
torts into crimes. 

It is also of the utmost importance to understand that the 
law in laying down that a certain act is an offence merely implies 
that a certain act done in a certain manner with a certain illegal 
intent (intention) and unlawful purpose can be a crime. 

Thus the two absolute ingredients of a crime are— 

(a) An overt act of commission or omission. 

An overt act is something actually done in execu- 
tion of a criminal intent and purpose. 

(b) The illegal, 7.e., criminal, intent. The unlawful purpose 
is a distinct and separate thing, often superficially 
indistinguishable from the intention. It is the issue 
that flows from the criminal act and that was envisaged 
as its consequence. From it, of course, the evil or 
illegal intent present in the mind of the doer at the 
commission of the act itself can be ascertained or 
presumed by law. 

Without one of these ingredients the crime is inchoate, un- 
developed, though in certain crimes the illegal or malicious 
intent is presumed from the criminal act itself. 

Many acts or omissions are prima facie in substance crimes : 
that is, they possess not inherently but superficially all the 
ingredients that the law says constitute that particular act or 
omission as a crime. It is not until an information has been 
laid and a prosecution undertaken, either summarily or by 

B 


18 The Law of Nature 


indictment, that the Court in its judgment finds it to be in fact 
a crime or not a crime, a simple example being a motor man- 
slaughter prosecution when it is for the Court (Jury) on the 
evidence before it to decide whether it was a culpable killing, 
i.e., through criminal negligence, or an accidental homicide. 
Likewise, in a case of alleged rape of a girl over seventeen years 
of age where facts of intercourse are admitted and the question 
is merely one of consent or absence of consent. In the former 
event there is no crime, while in the latter event there is. 

Spoken words can, of course, in certain limited cases constitute 
a crime, such as sedition and blasphemy, and written words can 
in more general cases constitute crimes, such as extortion. 
criminal libel, etc. But a mere oral, 2.e., spoken, threat to 
commit a crime does not constitute that crime, nor, in general, 
any crime or offence except where such threat is in language 
which causes or might cause a breach of the peace or is 
threatening or abusive language within Sec. 14 (13) of the Dublin 
Police Act, 1842. 

But where the threat is to kill or murder any person and it 
is contained in any letter or writing, maliciously sent, with 
knowledge of its contents, the offence is a felony (Sec. 16, Offences 
Against the Person Act, 1861). 

And where the threat, likewise in any letter or writing, is to 
burn or destroy any house, barn or other building, or any 
agricultural produce or any ship or vessel or to kill, maim, or 
wound any cattle, the offence is also a felony (Sec. 50, Malicious 
Damage Act, 1861). 


PROHIBITION. 

The fundamental basis of the edifice of the criminal law is its 
prohibition. As already set out, the command of the Criminal 
Law is a negative prohibition, and we can then define this 
prohibition as an imperative legal rule of public conduct. 

To understand the reason for and nature of this prohibition 
it is necessary to consider the purpose behind the development 
of the criminal law and its make-up. It is composed of what 
are left of the public crimes in the unwritten common law and 
of the old common law crimes now enshrined in the statute 
law, as well, of course, as the mew crimes that have been added 
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by statute for the better protection of the community under 
the modern conditions of living and civilisation. 

Once, at the beginning of life, it did not exist at all; but 
as the primeval man, crude and bestial as he was, began to get 
the glimmer of the idea that, by co-operative effort, the more 
crude and bestial of his fellows, who attacked him and stole 
from him and killed him at will by reason of superiority of 
physical strength, could be prevented from doing so, the first 
principle of criminal law was born in a form that Jurists from 
the Roman days have spoken of as the Law of Nature or The 
Natural Law. 


The growth of the criminal law was slow, exceedingly slow, 
ponderous and primitive. Indeed, not one hundred years ago 
it was still in a most primitive state as far as its punitive process 
was concerned, as in Iingland then the death penalty was 
imposed in 223 crimes, the very great majority of which were 
of the most trifling order. 

To-day, the criminal law is clear-cut and well-defined. Its 
basic principles remain, unchanging and unchangeable, though 
new offences are added to meet new circumstances and 
conditions, for in this regard it is subject all the time to the 
eternal laws of mutation. 

We see this in its expansion to meet the perils and dangers of 
the new communally-offensive weapon in the motor car by the 
creation of a new section of law dealing with road traffic offences 
by the drivers, and even the passengers, of mechanically pro- 
pelled vehicles. 

It might be said with truth, of course, that the main purpose 
of this form of legislation is the control of road traffic, but then 
the same is true of every branch of the criminal law—control 
of the system of trade, for instance, to secure honesty by defining 
dishonesty in all its lights and shades. It is the individual 
behind the driving wheel as well as the individual behind the 
counter or the desk at which the law aims. 

To-day the criminal law has stretched its hand into the 
heavens to control there man’s traffic through the laneways of 
the winds and the highways of the skies. 

As man goes forward the criminal law follows his every step, 
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prohibiting and commanding him, punishing him and preventing 
him, shepherding him through life, as it were, with a strong 
inflexible hand for the good of his fellow-men and, inferentially, 
for his own good. It is with the human psyche in its variations 
from the set normal standards that it deals. 


PUNISHMENT. 


The method adopted into the criminal law to enforce its pro~ 
hibitions and commands is to exact a sanction by inflicting a 
punishment or-imposing a penalty for its transgression. Thus, 
in its very origins, when men first formed their family communal 
alliances, they discovered that something more than the mere 
co-operative repulsion of the attack of the physically stronger 
was necessary. Otherwise the attacks continued. 

But those first ideas of punishment were as primitive as the 
people themselves. They took the form of maiming and death, 
or the exaction of a sanction that was either a retaliation in kind, 
hence the phrase ‘‘ an eye for an eye and a tooth for a tooth,” 
or compensation. 

The history of punishment itself is in its way a history of the 
development of the higher mind of mankind; for the origins 
of punishments go back into the grey cold dawn of life itself 
with all its ignorance and grotesque superstition. It was 
natural, of course, that the very first punishment that man 
devised was that of stoning to death ; the stone with the stick 
being man’s first weapons of defence as well as offence. 

The lesser punishment was expulsion from the community 
or tribe; a punishment akin to sentence to the death which 
forever lurked in the vast forests that then covered the earth. 
Outlawry, as it was, has in its principle lasted to our own day, 
though not in its earlier sense, when it was no crime to kill 
an outlaw. It is, in the form of ostracism, woven into the very 
warp and woof of our lives, in religious (excommunication), 
social, school, and commercial systems of ostracism, to mention 
but a few. 

Later in the growth of mankind other forms of punish- 
ment manifested themselves, such as confinement in pits, cages, 
and dungeons, slavery and thraldom, from which we have the 
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prison punishment of our day with its rigid confinement and 
penal servitude and hard labour. 

It is in the administration of capital punishment that we see 
man at his worst; for in the long ago it was the slowest and 
not the quickest method of execution that had pride of place. 
Crucifixion was one of the most cruel of them all, by comparison 
with which that of burying alive (usually the capital punishment 
for a woman) was merciful. Then there were such forms as 
tearing apart by horses or oxen, dragging to death at the tail 
of a horse, and burning at the stake, with which was associated 
trial of an accused person by ordeal by fire in various forms. 
There was death by breaking on the wheel, and by slow torture 
in all its deadly varieties. Death by hanging was another slow 
form of torture, with subsequent and additional barbarities 
compared with which death by precipitation from a rock or 
cliff, or by drowning, was quick and preferable. Speediest of 
all the forms of capital punishment known at any time to 
mankind was, and is, decapitation by the axe, by the sword, or 
by the guillotine. 

With the growth of man and the development of civilisation, 
when a central authority in a tribe, race, or country had come 
to be recognised and accepted, man gradually wore away from 
the old savage principle of the Lex Talionis, the Law of Retalia- 
tion, to the gentle principle of the Eric. The establishment of 
this principle undoubtedly had the effect of doing away with 
constant bloodshed and internecine strife, though its later effect 
was to induce lawlessness and a grave indifference to the value 
of life itself. It is an easy thing to kill if you know you are not 
going to pay the penalty for it with your own life or limb, but 
only in so many horses, cattle or sheep if you are caught. 

The Irish Criminal Law, part of the Brehon Code, and pre- 
served for us in the Book of Aicill, adopted the far less savage, 
and in a way more cultured, punitive system embodied in the 
Eric principle—that is compensation. The elaborate application 
of this Eric principle creates a remarkable study. It was, at this 
period, of universal application in the European world, vide 
the Teuton and the Saxon Codes based on the same principle. 

As the years pass, the judicial outlook on punishment changes 
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and in our own time since 1922, and particularly in latter years, 
penal servitude is not a common, though by no means a rare, 
sentence. It is imposed on recidivists with long series of 
convictions and sentences and on offenders in grave crimes 
which have no redeeming feature. But no longer in any case 
are the long maximum sentences of penal servitude, such as of 
20 years and for life, imposed though there may be cases of 
sentences of death being commuted to penal servitude for life. 
The modern punitive system as we know it in this part of the 
world is applied in four ways :— 


(1) By exaction of the death penalty for (a) Murder, or 
(6) Treason. 


Judgment of death must be carried into effect 
within the walls of the prison in which the offender 
is confined at the time of the execution and the body 
must be buried within its precincts, unless there is 
not a convenient space when another fit piace for 
that purpose may be appointed. An inquest must, 
by law, be held within twenty-four hours. It is 
generally held almost immediately afterwards. 


(2) By imprisonment, which is subdivided into three degrees 
in order of severity :— 


(a) Imprisonment with hard labour. 
(6) Penal Servitude. 


(c) Simple Imprisonment, 7.e., without hard labour. 


(3) By corporal punishment together with, or apart from, 
imprisonment, 


(4) By the exaction of a money fine which is the general 
principle adopted in the application and enforce- 
ment of the modern quasi-criminal law relating 
to road traffic, air traffic, etc. 


This quasi-criminal legislation retains also, of 
course, the principle of punishment by imprisonment, 
but applies it only in cases of grave breaches of its 
provisions. 
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Outlawry. 

Outlawry is not in exact terms a part of the punitive system 
as such. It is an ultimate and now rarely used process for the 
punishment of a person who has been indicted for a treason, a 
felony or a misdemeanour, and who has failed to appear for his 
trial and when summary process, such as a bench or other 
warrant for his arrest, has failed to secure his apprehension. 
The offence is a contempt, in refusing to be amenable to the 
justice of the people’s Court. The process may be awarded by 
the Circuit Criminal Court, the Central Criminal Court or the 
High Court. 

The curious and unusual effect of outlawry is not only to 
secure a forfeiture of the property of the outlaw, but it, in fact, 
amounts to a conviction of the offence charged in the indictment 
as much as if the offender had been found guilty by a jury. 
(4 Bl. Comm. 319, Sec. 1, Forfeiture Act, 1870). But in a case 
of a misdemeanour it does not amount to a conviction; it is 
no more than a conviction for contempt of Court. 

It is an essential part of the criminal law (1 Chitty’s C.L., 
347) to which women are equally subject, but they are said to 
be waived and not outlawed. 

Likewise when a defendant in a criminal cause or matter does 
not come up for judgment when called on, process can be issued 
for the purpose of bringing him into Court to receive judgment, 
by, for instance, a bench warrant for his arrest, and in the 
ultimate he may be prosecuted to outlawry. (R&R. v. Chichester, 
2 Den. 458). 

Jurisdiction of Criminal Courts. 

The jurisdiction of our criminal Courts extends as well to all 
offences committed on Irish ships, public and private, on the 
high seas and even within the territorial waters of other States 
in which the ship may happen to be at the time of the offence. 
This particular jurisdiction is that of the Admiralty of Ireland. 
It also extends to all vessels, Irish or foreign, within Irish 
territorial waters and to piracy jure gentiwm (against the Law of 
Nations, i.e., international law) by vessels or persons of any 
nationality. 

The offences are deemed to be of the same nature and liable 
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to the same punishment as if they had been committed upon the 
land in Ireland and may be dealt with, inquired into, tried and 
determined in any county or place in Ireland in which the 
offender may be apprehended or be in custody. A murder 
committed in Roundstone Bay was held to have been committed 
within the County of Galway (2. v. Mannion, 2 Cox 158). 
Probation. 

In latter years a sub-division—Probation—has been grafted 
on to the second part of the system (imprisonment), in the form 
of entering into a recognizance to come up for judgment if called 
on within a period not exceeding three years, and for binding 
over to keep the peace and be of good behaviour for a period 
of months or years (not exceeding three) with the threat of a 
sentence of imprisonment to be imposed should the recognisance 
entered into be broken within the specified period. 

On completion of the probation the offence is purged. 

This has another form in which a sentence of imprisonment 
is passed, but is by order of the Judge (the Court) suspended 
during a specified period on a recognisance as above. At the 
end of the specified period, if the recognisance has been kept, 
there is a complete discharge. This is accomplished under the 
Probation of Offenders Act, 1907 ; and see also relevant sections 
of Children Act, 1908. There is also a limited common law right 
vested in a Judge to require a convicted person to enter into a 
recognisance when— 

(a) A case is reserved ; 

(6) An appeal is pending ; 

(c) In any case not covered by the Probation of Offenders 
Act, 1907, where the circumstances make it expedient 
in the interests of justice. 

The same probation system has been grafted on to the second 
part and the third part in their application in Courts of Summary 
Jurisdiction, but in a more absolute as well as conditional form 
and without any convictions being recorded, where the charge 
is held proved, by— 

(a) Dismissing the charge. 

(6) Discharging the offender conditionally on his entering 
into a recognisance as above. 
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It is also applied to the fourth part, so that a District Justice, 
in his discretion, may dismiss a charge where a fine is a penalty, 
provided the offence is a first or minor one. 


It is an axiom of the criminal law that when a punishment 
imposed for a crime has been endured, a penalty paid, or a 
recognisance kept, the offence is purged and the offender is 
restored to his civil rights and standing. 


This can also be effected in another way by means of a free 
pardon, whether or not any part of the punishment has been 
endured. The power to grant a free pardon is a prerogative 
vested in the head of the State. 


And by the law of libel and slander a man who has thus 
purged his offence is protected from having it maliciously 
brought up against him afterwards. 


Reformation. 


The Reformative element grafted into the criminal law is 
by its nature and its application puritive as well as reformative, 
but the extent of its punishment lies only in a disciplined restraint 
imposed for a certain period to permit the teaching of a trade 
to a juvenile offender and to instil in him the principles of good 
citizenship, for this is its actual purpose. 


There are three grades of reformatory schools :— 
(1) Industrial schools, for children up to 12 years of age, 
and in special circumstances up to 14 years of age, 
(Sec. 58, Children Act, 1908, as amended by Sec. 10. 
Children Act, 1941). 


By virtue of Sec. 12 of the Children Act, 1941, the 
Minister for Education may, with the consent of the 
parent or guardian, extend the period of detention 
of a child for the purpose of the completion of a 
course of education or training. 


(2) Reformatory schools for children between 12 and 17 
years of age. (Sec. 57, Children Act, 1908, as 
amended by Sec. 9, Children Act, 1941). (Sec. 4, 
Children (Amendment) Act, 1949). 
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(3) Borstal Institutions for young persons between 16 and 
21 years of age, for a period of not less than two years 
and not more than three years. The age limit) may 
by order be extended to 23 years. (Sec. 1, Prevention 
of Crime Act, 1908 as amended by Sec. 11 (1) of the 
Criminal Justice Administration Act, 1914). 


PREVENTION. 

The final, and also basic, purpose of the criminal law is 
naturally prevention and deterrence ; to prevent and to deter 
would-be offenders from infringing any of the rights of the State, 
the community and the individual. It achieves this by a twofold 
appeal :— 

(1) To the conscience on the ground of moral right ; 

(2) To the mind through the physical fear founded on the 
threat of punishment for disregard of its command- 
ments and prohibitions. 

All men are born with fully developed natural instincts which 
know neither right nor wrong (the Fundamental Ego of man). 
It was because of the appalling consequences of the 
unrestrained and uncontrolled play of these instincts that 
man himself began to awaken to the need for some 
control in order that there might be a chance of survival 
for the weak as well as for the strong. Conscience was then 
born, or at least the conception of conscience, for it is not a 
natural inherited instinct. It has to be taught and acquired. 
It is granted that heredity, as well, of course, as environment 
and education, plays its part in its development in after life, for 
a man born from a gentle mother and a gentle father will be 
more naturally subject to control than the man born of a mother 
and a father of low mentality and brutish ways. 

This conscience has two forms: the first being in the know- 
ledge of the materialistic and physical difference between right 
and wrong, between the standards of right and wrong laid 
down through the criminal law (the Ego in its normal develop- 
ment), and the next being this knowledge in a sublimated 
spiritual form, the finer feeling of man, in which religion has 
its being and place (the Super-Ego). 
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Conscience in this respect is used in its purely legalistic sense 
and is acknowledged in the criminal law in the doctrine of mens 
rea. It is sometimes referred to as discretion which again is 
part of the doctrine of free will. Thus we have what is known 
as a mischievous discretion, between the ages of 7 and 14 years 
of age, but under 7 years the law does not recognise the existence 
of any discretion or mens rea. 


CHAPTER IT 
CLASSIFICATION OF CRIMES 


Crimes are classed, in accordance with the gravity which the 
law attaches to their nature and character, under three broad 
heads :— 

(1) Treason. 
(2) Felony. 
(3) Misdemeanour. 


In addition we have a fourth head of classification of modern 
growth, the product of the development of a quasi-criminal 
law, such as that governing Road Traffic, Weights and Measures, 
Foods and Drugs, etc., which classification is :— 


(4) Statutory Summary Offence. 


A summary offence is strictly criminal in character but is 
actually non-criminal in nature, for the criminal character with 
which it is clothed is statutory and not inherent, though we 
must except those statutory summary offences which by reason 
of an unlawful intent will have a criminal nature. There are, 
of course, degrees in the commission of a felony or a misdemeanour 
which, because of their minor character, are treated summarily 
and are spoken of as summary offences; but their nature as 
crimes of felony or of misdemeanour has not been changed, 
and though triable as summary offences they cannot be dis- 
tinguished and classified as such. 

There is, in addition, the peculiar hybrid known as a penal 
action, for recovery of a penalty under a Statute, which is a 
criminal case when the proceedings are summary but which is 
a purely civil action when taken as a civil proceeding, as for 
instance in the High Court at the instance of the Attorney 
General [The State (Gettins) v. Judge Fawsitt, 1945, L.B.° 183, 
@ 193.] 

The first head, Treason, is considered in a separate chapter, 
on account of its nature and importance. 
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Neither a felony nor a misdemeanour is capable of a definition 
that will enable a student, any more than the most experienced 
criminal lawyer, to distinguish between them except from an 
actual knowledge of what the law itself classes as felonies and 
as misdemeanours. There are, however, differences between 
the crime of felony and the crime of misdemeanour, some, 
happily abolished, which are most important and which will 
in that respect serve to distinguish the one from the other. 
But they are no more than distinguishing characteristics and 
will be dealt with fully later in this chapter. 

Many crimes which are felonies in nature and character, 
while retaining their intrinsic natural qualities, have had their 
character altered by Statute where their commission in a part 
or in a manner is of a minor degree, so that they are for all 
practical purposes for punishment, etc., no more in fact than 
misdemeanours, if they are not actually and specifically classed 
in those respects as misdemeanours. For instance, larceny, 
even simple larceny of any kind, is a felony, but there are three 
noteworthy exceptions which are actually minor misdemeanours, 
namely, larceny of fish, larceny of hares or rabbits at night, 
and larceny of dogs (after a previous conviction). Nor is it 
possible to distinguish between them by the punishments 
that are attached to them ; for some felonies carry simple 
imprisonment only, while many misdemeanours carry penal 
servitude for, in isolated cases, as long as fourteen years, 

Nor, again, is it possible to distinguish between them under 
the heads of procedure, z.e., Indictable and Summary (or non- 
indictable) ; for certain felonies are triable summarily in certain 
minor forms and degrees of their commission, while many mis- 
demeanours because of the gravity of their degree and form of 
commission are only triable on indictment. 

Crimes and offences are defined in the Prevention of Crime 
Act, 1871, Section 20, but again these definitions are not helpful." 
“Crime” is defined as any felony, uttering and possessing counter- 
feit com, obtaining goods or money by false pretences, conspiracy 
to defraud and receiving stolen goods. “Offence” is defined as 
any act or omission which is not a crime as defined and is punish- 
able on indictment or summary conviction. 
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In the construction of every enactment relating to an offence 
punishable on indictment or summarily, the expression ‘‘person”’ 
includes a body corporate, unless the contrary intention appears, 
and a month means a calendar month (Interpretation Acts, 
1923 and 1937). 

But at common law a month primarily means a lunar month. 
In any sentence of imprisonment, however, it means a calendar 
month. 


A Felony. 

We can, however, in a broad sense, give definitions of the 
natures of these crimes which alone are the bases of their 
difference. Broadly speaking, therefore, a felony is a crime on 
which the law looks with a special gravity because of its serious- 
ness and its particular offensiveness against the liberties and 
securities of the people. 

It is the greater social evil and formerly was triable only on 
indictment and before that again punishable only with death. 

In Ireland the Criminal Justice Act (No. 2) of 1951 has 
broadened the jurisdiction of our summary court, the District 
Court, to include a number of felonies as well as misdemeanours 
when, they constitute a minor offence, these including larceny, 
embezzlement, forgery, burglary and housebreaking, in the 
felony class, and riot, unlawful assembly, perjury, public mischief, 
gross indecency, malicious damage,* false pretences, indecent 
assault and assault occasioning actual bodily harm, and attempts 
at offences triable summarily, etc., in the misdemeanour class 

But in no case, even though the District Justice be of opinion’ 
that the facts constitute a minor offence, can this jurisdiction 
be exercised without the consent of the accused on inquiry of 
him by the District Justice. (Sec. 2 of Act). The summary 
jurisdiction in assault and battery conferred by Sec. 42 of the 
Offences Against the Person Act, 1861, is not affected by this 
and can be exercised by a District Justice without the consent 
of the accused person. 


Article 38. (2) of Bunreacht na h-Hireann sets out : “Minor offences may 
be tried by Courts of Summary Jurisdiction” 


* Many of the more grievous forms of malicious damage are felonies and 
do not come within this provision. 
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For all these minor offences, both of felony and misdemeanour, 
the statutory penalty of imprisonment is limited to a maximum 
of twelve months, and/or to a fine not exceeding £100. 

The following are the more general and common felonies :— 

Murder, Attempt to Murder, Manslaughter. 

Rape, Statutory Rape (carnal knowledge of girl under 
15 years). 

Bigamy. 

Sacrilege. 

Burglary, Housebreaking, Larceny. 

Arson. 

Robbery, Assault with intent to rob. 

Counterfeiting, Embezzlement, and Forgery. 


A Misdemeanour. 

A misdemeanour is the lesser social crime, lacking the offensive- 
ness of a felony, and not capable, in the eyes of the law, of 
inflicting any grievous wrong on the individual or the com- 
munity. It comprises many modern statutory offences, as well, 
of course, as the general crimes of misdemeanour, which are :— 

Riot and Unlawful Assembly. 

Assault. 

Perjury. 

Conspiracy. 

Fraud, False Pretences. 

Criminal Libel. 

Public Nuisance. 

Misprision of Felony. 

Attempts, Incitements, and Conspiracies to Commit 
Felonies.* 

Contempts of Court. 

Carnal Knowledge of a girl between fifteen and seventeen 
years of age, and 

Poaching, etc. 

It is triable summarily as restricted by Statute and when 
constituting a minor offence, and otherwise on indictment. 


* Where the full offence has not been committed, with this distinction 
in the case of murder that an attempt is a felony but a conspiracy to commit 
a murder is only a misdemeanour. 
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A common law misdemeanour, sometimes termed in its larger 
sense a misprison, includes all kinds of inferior crimes of a public 
nature or of a public evil example, as well those to which the law 
has given no certain name as well as those to which it has given 
a certain name. 

At common law, the punishment for a misdemeanour is 
imprisonment and or a fine, to neither of which is there any 
limitation of period or amount, contrary to the general belief 
that the maximum term of imprisonment which may be imposed 
is two years. (R. v. Morris, 1950 2 A.E.R. 965). 

It is noteworthy that, again contrary to general belief, im- 
prisonment with hard labour is more severe than penal servitude. 

The maximum term of imprisonment generally provided by 
statutes is, however, two years. 


The general differences between felony and misdemeanour 
are :— 

(1) Formerly death and forfeiture of property and lands 
were the penalties for a felony. At the first quarter 
of the nineteenth century there were 223 felonies 
for which death and forfeiture were the penalties. 

By the Forfeiture Act, 1870 (Sec. 1), attainder, 
corruption of blood, forfeiture and escheat for treason, 
felony or felo de se were finally abolished, though the 
law of forfeiture consequent upon outlawry is not 
affected. 

Attainder (tainting) in the old law followed judg- 
ment of death on conviction for treason or felony or 
of outlawry on a capital crime. Attainder entailed 
(1) forfeiture of lands and of goods and chattels 
(total in the case of treason, partial only in the case 
of murder) to the State and (2) Corruption of blood, 
i.e., he could not inherit or transmit lands, which 
escheated (reverted) to owner of the fee (1.e., primary 
owner), subject to a limited forfeiture to the State. 
Forfeiture of goods and chattels ensued on conviction 
for felony of any kind or on flight from justice. 

The conviction of a child (under 15 years) or of a 
voung person (15 to 17 years) for a felony is not a 
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conviction of felony for the purpose of any dis- 
qualification attaching to a felony (Children Act, 
1908, Sec. 100). (Sec. 28, Children A’ct, 1941.) 

Death and forfeiture of property were never made 
the penalties for the commission of a misdemeanour. 
If it was desired to do so the misdemeanour was made 
a felony. 

(2) In felony there are the degrees of participation in 
commission, set out in Chapter IV. 

In misdemeanour there are none, nor is there an 
accessory after the fact. 

(3) Powers of arrest by a private citizen as well as by a 
policeman without a warrant are given in all cases 
of felony. 

In misdemeanour the power of arrest without a 
warrant lies only where a breach of the peace is 
concerned, or where otherwise provided by statute. 

Properly speaking, to arrest means merely to stop 
a person momentarily for some such purpose as 
getting his name and address or some information he 
may be thought to have ; to take into custody is, in 
the strict and full sense, to detain. 

To arrest, as it means to-day in this respect, is, 
however, to take into custody. 

(4) On conviction for felony, a person loses his public office 
or pension, cannot vote in an election or sit in either 
House of the Oireachtas, or hold a military, civil, 
or ecclesiastical office, until he is pardoned or has 
worked out his sentence. 

Conviction for a misdemeanour entails no such 
losses or deprivations of rights, unless otherwise 
provided by statute. 

(5) No civil proceedings can be undertaken for loss or 
damage arising out of the commission of a felony, 
until after the conclusion of the criminal proceedings. 

Where evidence of the commission of a felony is 
disclosed in the course of the hearing of a civil action, 
the proceedings must be immediately stayed pending 
a prosecution, or a decision not to prosecute, by 
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the Attorney-General under sec. 9, Criminal Justice 
(Administration) Act, 1924. (Cronin v. Shee, 1932, 
LR. 23). (Jack Clark (Rainham) Lid. v. Clark, 1946, 
2 A.E.R. 683). 

No such rule applies in the case of loss or damage 
arising out of the commission of a misdemeanour, 
as the civil proceedings can come before or simulta- 
neously with, as well as after, the criminal pro- 
ceedings. 

(6) Where a felon is killed, the excuse of justification is 
available if the killing occurred in effecting his arrest 
or in preventing the commission by him of the felony. 

There is no such excuse available in the case of 
the killing of a misdemeanant. 

(7) Any person convicted of treason, treason felony or of 
any felony or of perjury, unless he obtains a free 
pardon therefor, is absolutely disqualified from 
serving asajuror. (Sec. 4, Juries Act (No. 23), 1927). 

(8) In felony, an accused person must be tried at the Bar 
of the Court, 7.e., in the dock on the front of which 
the Bar (of iron) usually is fixed. This is not 
necessary, though it is usual, in the case of a 
misdemeanour (f. v. St. George (1840), 9.C. & P. 
483), or in the District Court. 

In treason and felony sentence must be imposed 
in presence of the convicted person, but it is otherwise 
in the case of misdemeanours and lesser offences. A 
judge has, however, power to alter a sentence, either 
by increasing or reducing it, during the course of the 
same session. But once the judgment has been 
entered on the record it cannot be altered. (RK. v. 
Casey, 23 C.A.R. 193). 

(9) A person against whom a judgment of death or of penal 
servitude has been pronounced or recorded upon any 
charge of treason or felony is known as a convict, 
but not as such on conviction for a misdemeanour 
or lesser offence, or even in the case of a felony where 
a sentence of imprisonment or lesser sentence is 
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passed. A convict cannot bring a legal action, 
alienate his property or make a contract, but must 
act through an administrator appointed by the State 
or an interim curator appointed by a District Justice, 
to have custody of and to manage his affairs and 
property. But a convict who has endured his 
punishment, or has had it commuted or substituted 
or is given a free pardon, is restored to all his civil 
rights, except as to acting on a jury, in the same 
manner, consequence and effect as if he had secured 
a free pardon (Sec. 3, Civil Rights of Convicts Act, 
1828), and to his property rights, even in the case 
of a capital felony where sentence of death has been 
lawfully commuted (Sec. 7, Forfeiture Act, 1870). 

Note: Though the maximum term of imprisonment which the 
District Court may impose is limited to 12 months, the Court 
may order that a sentence commence at the expiration of any 
other term of imprisonment which has been previously imposed, 
so that, however, where two or more sentences are passed and 
are ordered to run consecutively, the aggregate term of imprison- 
ment shall not exceed 12 months (Sec. 5. Criminal Justice 
Act, 1951.) 

A child shall not be sentenced to imprisonment for any offence, 
nor comniitted to prison in default of payment of a fine, damages, 
or costs, nor shall a voung person be sentenced to penal servitude 
for any offence, nor to imprisonment unless the Court certifies 
that the young persoa is of so unruly or so depraved a character 
as not to be fit for detention in a place of detention. (Sec. 102. 
Children Act, 1908, as amended by the Children Act, 1941.) 


Note: Where an act or omission is an offence under two or more Acts or both 
under an Act and at common law, the offender shall, unless the contrary 
intention appears, be liable to be prosecuted and punished under either or 
any of those Acts or at common law, but shall not be liable to be punished 
twice for the same offence. (Sec. 15, Interpretation Act, 1923 (No. 46) of 
1923). (Sec. 14, Interpretation Act, (No. 38) 1937). 

But where a statute makes a felony of that which was at common law, 
or even by statute unrepealed, wu misdemeanour, the misdemeanour is merged 
in the felony, and can only be prosecuted as a felony. 


CHAPTER III. 


MENS REA: THE GUILTY MIND 


For the student the consideration of the Mens Rea, or the Guilty 
Mind, in crime is a comparatively straightforward and simple 
matter though at times the application of the doctrine has, 
naturally, many difficulties for Judge, Jury and Lawyer. 

That is, however, a matter that does not concern us directly 
and immediately ; for the presumption of law is that a man is 
innocent until he is proved guilty and likewise that he has an 
honest and moral intention until the contrary is proved. 

There are a few noteworthy exceptions to this Rule which 
include the statutory presumption (Larceny Act, 1916, Sec. 28 
(2) ) that a person found by night in possession of implements of 
housebreaking had them without lawful excuse, proof of a lawful 
excuse lying on such person. By the Prevention of Corruption 
Act, 1916 (Sec. 2), proof of the receipt of any money, gift or 
consideration by any public servant or official from any person 
holding or secking to obtain any government or public contract 
raises the presumption that it was given corruptly, the onus of 
proof of the contrary lying on such person. The burden of such 
proof, however, is not as heavy as lies on the prosecution in ail 
criminal cases of proving guilt beyond all reasonable doubt ; it 
may be discharged by satisfactory evidence as to the probability 
of the contrary. (&. v. Carr-Briant, 1943 2 A.E.R. 156). 

The effect of discharging this lighter onus is to replace on the 
prosecution the burden of proving guilt beyond all reasonable 
doubt. “No matter what the charge or where the triai the 
principle that the prosecution must prove the guilt of the 
prisoner is part of the common law.” (Woolmington v. The 
Director of Public Prosecutions (1935), 25 C.A.R. 72). (P. v. 
McMahon, 1946 I.R. 267). 

As a general rule, in customs cases it is not necessary to 
establish any mens rea and, furthermore, the onus of disproving 
knowledge of the goods being uncustomed. lies on the person in 
whose possession they are found. (O’Croinin v. Brennan, 1939 
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I.R. 274). This decision is now as to mens rea in substance over- 
ruled by the decision in The State (Gettins) v. Judge Fawsitt 
(1945, I.R. 183) which decided that a customs offence is a 
criminal offence in which mens rea was a necessary element. On 
the other hand, in the English case of Brentnall and Cleland, Ltd., 
v. London County Council (1944. 2. A.E.R. 552) it was decided 
that offences of this type (under the Weights and Measures Act) 
were quasi-criminal offences in which mens rea was not a necessary 
element. In regard to Statutory offences, particularly those 
which fall into the quasi-criminal category, mens rea is not, 
as a general rule (for there are exceptions), a constituent of an, 
offence created by an absolute prohibition against the doing of 
some act, but where the offence arises out of the Statutory 
imposition of a duty to do something on the happening of a 
certain event (as reporting a road accident) then the presence of 
mens reais an essential element, Harding v. Price, 1948, 1.A.E.R. 
283, and the rule of proof as to its presence or absence is just as 
strict. (Younghusband v. Luftig, 1949.2.A.E.R. 72). When the 
wording of an Emergency Powers or Statutory Order, or Statute, 
creates an offence irrespective of knowledge or state of mind, 
no proof of mens rea is necessary and neither lack of knowledge 
nor a bona fide belief in, so to speak, a claim of right can, constitute 
a defence. (R. v. Sorsky, 1944.2.A.E.R. 333). 

The concept of the mens rea* in crime is one that has grown 
up with the criminal law itself and one that time and practice 
have softened from its first strict application. It is a doctrine 
that has little application in the civil law, none at all in contract 
law, arising sometimes in probate and sometimes in tort itself, 
as in breach of promise and in malicious prosecution, where 
the mental element is a specified ingredient in the case. 

The determination of that mental condition in criminal law 
lies at its very root because the law considers that its presence 
in the commission of a crime either by— 

(a) proof, 
(6) implication, or 
(c) presumption of law 
is the first essential to establish the guilt of an accused person, 


* From the maxim: Actus non facit reum, nisi mens sit rea Translated 
this means: “ The Act itself does not constitute guilt unless there is a guilty 
intent.” 
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No person can commit a crime, 7.e., a wrongful act, without 
having :— 

(1) the intention to commit it and 

(2) a full knowledge of the wrongful nature of the act itself. 

And so the presence of that intention and of that knowledge 
in the mind of the doer at the commission of the criminal offence 
produces that essential guilty condition of the mind designated 
by the words mens rea. In other words, an act is intentional 
if its commission existed in the mind before it existed in fact. 

One cannot commit a crime by accident and without design, 
though this is a rule of law not applied in regard to minor statutory 
offences, where the words of the statute imply an absolute 
prohibition and the presence of mens rea is not an essential 
ingredient (McAdam v. D.U.T.C. (1929) LR. 327), for they are 
not, strictly speaking, crimes at all. (Brentnall & Cleland, Lid., 
v. London County Council, 1944.2.A.E.R. 552). 

** At common law a reasonable belief in the existence of circum 
stances which, if true, would make the act for which the prisoner 
is indicted an innocent act has always been held to be a goed 
defence. This doctrine is embodied in the somewhat uncouth 
maxim, actus non facit reum, nisi mens sit rea.” (KR. v. Tolson, 
23, Q.B.D. L.R. 1889, 168). 

There must be an essential ingredient in a criminal offence, 
some blameworthy condition of mind. Sometimes it is negli 
gence, sometimes malice, sometimes guilty knowledge, but as 
a general rule there must be something of that kind which is 
designated by the expression mens rea.” (Chisholm v. Doulton, 
1899, 22 Q.B.D. 736). 

As a general rule, in crimes such as arson, rape, larceny, etc., 
the guilty intention is implied from the nature of the act itself 
and is not a matter of proof. Again, where the crime is great, 
as murder, the act itself speaks for the mind of the doer. 

Its whole basis is the doctrine of Free Will. 

We are all presumed to have a free will and determination 
and that we must intend the natural consequences of our acts. 
The presumption is equally strong where we are recklessly 
indifferent as to the probable and possible consequences of our 
acts or where we intend to do any wrong, even a civil wrong 
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only, and we in fact commit a greater crime (R. v. Martin, 
14 Cox 633), though in the latter case the act must have a similar 
nature and intent. And if an act is done recklessly, not caring 
what its consequences may be, and if those consequences are 
the natural result of that act, then the person doing the act is 
responsible in law for those consequences. 

The legal method of alleging a mens rea is to allege malice or 
illegality, 7.e.. that an act is malicious or unlawful. Malice in 
the legal acceptation of the term is not confined to a personal 
spite against a particular individual, but consists in any conscious 
violation of the law to the prejudice of another. Malice is 
dealt with fuller in Chapter VI. 

It may also be alleged by setting out that an act was done 
wilfully, z.e., deliberately, where the offence is the doing of 
anything wilfully, or with intent to deceive or defraud. 

There are seven grounds of defence on which the presence of 
a mens rea can be rebutted or, more correctly, on which the 
absence of a mens rea can be established, and they are :— 

(1) Infancy. 

(2) Insanity. 

(3) Drunkenness. 

4) Coverture (married woman). 


) 
) 
(4) 
(5) Duress. 
(6) 
(7) 


6) Ignorance of law. 
7) Ignorance of fact, mistake. (R. v. Tolson, 23 Q.B.D. 
(L.R. 1889) 168). 
Infaney. 


There are three periods of infancy recognised by law. 

The first is up to seven years of age, when a child is irrebuttably 
presumed incapable of knowing right from wrong and incapable 
of forming a wrongful or felonious intent (i.e., doli incapax). 

Note: Seven years is the age of discretion. 

The second is between seven and fourteen years of age, when 
a child is prima facie presumed incapable of knowing right from 
wrong or of forming a wrongful or felonious intent, but this is 
rebuttable if proof can be given of his being able to distinguish 
between right and wrong and that he had a mischievous dis- 
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cretion, when he can be convicted. The only exception is in 
the case of rape, in respect of which there is an arbitrary pre- 
sumption of incapacity. 

The third period is that between fourteen and twenty-one 
years, during which he is presumed to have full discretion and 
full knowledge of the difference between right and wrong. This 
period of infancy is of significance only as to punishment of 
young persons (15 to 17 years) and juvenile adults (17 to 21 
years). See Children Act (1908), ss. 102 and 103, and Pre- 
vention of Crime Act (1908), ss. 1-4., Children Act, 1941. 

Capital punishment cannot, however, be inflicted on a person 
under 17 years of age. (Children Act, 1908, s. 103). (C.A. 1941). 

If the offence charged against an infant be mere non- 
feasance, he may be privileged by reason of his infancy, where 
the contractual capacity of the infant’ has a direct bearing on 
the offence charged, because laches in such a case is not im- 
putable to him. (1 Hale 20). 


Insanity. 

All persons are presumed to be of sound mind until the con- 
traryisshown. ‘To establish a defence of insanity it is necessary 
to prove that the accused person was behaving under a 
species of insanity in which he was quite unaware of the 
nature, character, and consequences of the act he was com- 
mitting at the time he was committing it (R. v Oxtord. 
1840. 4 State Trials (N.S.) 497. 9. C. & P. 525.) 

In brief, it must be established that, for whatever 
reason, the accused person was mentally unconscious. In this 
respect we have also the unconscious automatism of an epileptic 
(R. v. Perry, 14 C.A.R. 1919 (55)), a sleep walker or person in 
the grip of a nightmare (Fraser’s Case, 4 Couper (70)), who are 
equally guiltless. 

The basis of the application of this defence is enshrined in the 
McNaughton Rules which were considered the ideal approach 
to the problem over one hwndred years ago, but which many 
consider to-day to be too strict and too inflexible, and which 
have, in fact, been broadened considerably in their application 
in recent years. 
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Briefly, the McNaughton Rules (18438) laid down :— 

(1) That every man is to be presumed to be sane and to 
possess a sufficient degree of reason to be responsible 
for his crimes until the contrary be proved. 

(2) To establish a defence on the ground of insanity it must 
be clearly proved that, at the time of committing 
the act, the accused was labouring under such a 
defect of reason from disease of mind as not to know 
the nature and quality of the act he was doing, or if 
he did know it, that he did not know he was doing 
what was wrong. 

(3) If the accused was conscious that the act was one that 
he ought not to do, and if that act was at the same 
time contrary to the law of the land, he is punishable. 

These rules were set out by the Judges in answers to questions 
submitted to them by the English House of Lords following the 
acquittal of one Daniel McNaughton (R. v. McNaughton, 10 Cl. & | 
F. 200) on the ground of insanity, a verdict that roused a wide- 
spread controversy. McNaughton had been indicted for the 
murder of a man named Edward Drummond, the secretary of 
Sir Robert Peel, whom he shot in mistake for Peel himself. 

One of the main objections to these rules is the fact that they 
deal only with mental diseases and do not recognise or admit 
any of those other forms of mental derangement or distress 
which are due to no actual disease, yet rob a person of that free 
will and control so necessary to establish full knowledge and 
deliberate intent and design. Again, it is recognised that from 
many physiological causes—that is, the effect of some derange- 
ment or disease of an organ or gland or physical function—the 
mental and emotional stability of a person may be so affected 
as to rob that person of control and free will. A kleptomaniac 
is an instance in point, a sexual exhibitionist is another. 

Clearly these unfortunate people are not normal, yet, having 
the knowledge that what they do is wrong, as they have, they are 
outside the scope and application of the McNaughton Rules. 
They are legally sane. 

Sanity means the possession of a normal mental and functional 
balance on the basis of the considered normal human conduct 
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in every human circumstance. On that definition no one person is 
truly sane, but we have, by upbringing, training, and communal 
association, come to achieve a measure of self-control, partly 
inherited, partly taught, which, allied to a full knowledge of the 
difference between right and wrong, which again is standardised 
on the basis of ordinary human conduct, has enabled us to 
conform ourselves both mentally and in our conduct and bearing 
to the standards of conduct established by law. 

Thus a person with a weak will in one particular respect, as in 
petty thieving, i.e., kleptomania, is actually suffering from a 
defect of reason, which is not actually due to a disease of the 
mind but to some functional disorder of the mind or of the body. 
Irresistible impulse is a term that has been applied to this form 
of mental instability. 


In our law as it stands there is not such a defence known as 
irresistible or uncontrollable impulse, which falls short of absolute 
insanity. (See A.G. v. Leo O’ Brien (1936) I.R. 263). 

But the possibility of establishing such a principle was clearly 
envisaged in the judgment in A. G. v. Leo O’Brien, above, 
when it was stated therein: .. . “ We have not here an occasion 
to decide whether in law, if established in fact. irresistible 
impulse affords a defence to a criminal charge. The determination 
of that question must remain for a suitable occasion.” Again, 
in the case of 4. G. v. Boylan, 1937, I.R., at page 461, the Court 
refrained from expressing any opinion on the question whether, 
if irresistible impulse had been established, it would afford any 
defence to the charge. In that case, the Court held that there 
was no evidence to establish such a defence. 


Nor is mental abnormality any defence to murder, for it is 
not in law insanity which would relieve the individual of the 
consequences of his crime. (A. G. v. O'Shea, 1931, I.R. 728). 


Outside the margins of these rules we have a group of mental 
defectives, that is, persons who were born so or became so at an 
early age. In England, but not here, they are defined by the 
Mental Deficiency Act of 1913 (8 & 4 Geo. V, c. 28, sec. 1.). 

If convicted of a crime the Court may, instead of passing 
* sentence place such person under guardianship or send him to 
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an institution for mental defectives. This group of mental 
defectives is composed of :— 

(L) Idiots. 

(2) Imbeciles. 

(3) Feebleminded persons, and 

(4) Moral imbeciles. 


Drunkenness, 

Originally, drunkenness, voluntarily induced by an excess of 
drink or by a drug, was no defence or excuse. It is known as a 
dementia affectata or acquired madness. 

A man in delirium tremens, however, is held to be irresponsible 
and insane. (&. v. Davis, 14 Cox 563). 

Drunkenness may, nevertheless, be available as a partial or 
sufficient answer to a charge, but it must be proved in such a 
case that a man was deprived of the power of specific intention. 
(&. v. Monkhouse, 4 Cox 55), where intention is a specific ingre- 
dient of the offence. (R. v. Meade (1909), 1.K.B. 895). 

But in the case of an offence causing death, a condition of 
drunkenness short of insanity can only, when it is available at 
all as a defence, have the effect of reducing the crime from 
murder to manslaughter. 

Evidence of drunkenness merely establishing that the mind 
of the accused was affected by drink, so that he more readily 
gave way to some violent passion does not rebut the presurfiption 
that a man intends the natural consequences of his acts. (Beard’s 
Case, 1920, A.C. 479). 

On the other hand, involuntary drunkenness by mistake or by 
the negligence or malice of others or through a weakened physical 
condition following lack of sleep or food or deprivation of blood, 
in which circumstances a person would be more affected by a 
small quantity of drink, isan excuse. (1 Hale 32, &. v. Mary R., 
1887. Palles, C.B., Russell on Crime, 7th Ed. 90). 


Married Woman, 


The general rule of law is that a married woman is presumed 
to have acted under the coercion of her husband in the commis- 


Defence of Duress 45 


sion by her of a felony or misdemeanour when the offence is 
committed in the presence of the husband (R. v. Price, 8 C. & 
P. 19). 

This is a rebuttable presumption and does not apply to :— 

(a) murder or treason, or 

(6) to offences committed under the husband’s instigation 
or coercion, but in his absence. 

In certain cases this presumption is non-rebuttable :— 

(1) in treason and felony for receiving, aiding or shielding 
her husband ; 

(2) in treason and felony, for receiving, aiding and shielding 
jointly with her husband any traitor or felon ; 

(3) in conspiracy, for conspiring with her husband, as in law 
husband and wife are considered as one person 
having one will. 

The presumption does not arise where the crime is committed 
jointly by the husband and the wife, except in cases of jointly 
receiving stolen goods, but it can be applied to such cases when 
the circumstances give rise to it and sustain it. 

[ Note.—This defence as a presumption of law has been abolished 
in England by the Criminal Justice Act of 1925. It makes good, 
however, if proved, the defence that the offence was committed 
in the presence of, and under the coercion of, the husband.] 


Duress, 

Under this heading, it is necessary to refer to the very rare 
defence of duress per minas (coercion by threats). It cannot 
excuse murder. Jor the commission of murder is a crime so 
heinous that murder should not be committed even for the price 
of life, and in such a case the strongest duress would not be any 
justification. (A.G. v. Whelan, 1934, I.R. 526). 

But it is a defence in treason, as where a man is compelled by 
sheer force and threat of death to help an enemy invader by 
supplying provisions or transport. It must be of such a physical 
or mental compulsion of threats of immediate death or serious 
personal violence, so great as to deprive the accused person of 
free will. (R. v. McGrowther, Foster 13). 
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Furthermore, where the excuse of duress is applicable it must 
be further clearly shown that the overpowering of will was 
operative at the time the crime was actually committed, and, 
if there was reasonable opportunity for the will to reassert itself 
no justification can be found in antecedent threats. (A.G. v. 
Whelan, supra) 

This was a case of receiving stolen goods and the defence 
of duress per minas succeeded. 

But the threats must be to the person; threats to property 
no matter how great will not suffice. 

This defence is more frequently available, however, as a 
mitigation, not of the seriousness or nature of the offence itself, but 
of the punishment, as where two act in concert in the commission 
of a crime, and one is bullied by the other into aiding in its 
commission or actually taking part in its commission. 

Duress per necessitatum (coercion of necessity) is no defence in 
the case of homicide (R. v. Dudley and Stephens, L.R. 14, Q.B.D 
273: the Mignonette shipwreck case, where.three men and a 
boy escaped in an open boat, the men subsequently killing the 
boy to keep themselves from starving to death). 

It is, however, a defence, at least in mitigation of punishment, 
frequently put forward in cases of minor felonies and mis- 
demeanours, such as stealing, etc. 

Otherwise, apart from its application in the case of a married 
woman, the defence of duress is not recognised in law as an 
excuse. 

Where, however, physical duress is used as by taking a person’s 
hand in which is the weapon and killing thereby another person, 
there is an absolute excuse as that person, unable to 
resist, was merely an innocent agent. The person 
exercising the duress would, in those circumstances, be guilty 
of murder. 


Ignorance of the Law. 

This has always been held to be no excuse and is set out only 
for the purpose of setting down the rule of law. It may, however, 
in circumstances, be put forward, and accepted, in mitigation 
of punishment. 
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But ignorance of the law may affect the legal character of 
acts done under its influence as when a claim of right made 
in good faith is unfounded in Law or in fact. Under such 
circumstances, the necessary mens rea is not present. (R. v. 
Bernhard, [1938] 2 K.B. 264; P. v. Grey, [1944] I.R. 326.) 


Ignorance of Faet—otherwise Mistake. 

This is in a very different category to Ignorance of the Law, 
for, obviously, a person who, say, takes an article under the 
bona fide belief that he has a right to take the article or that 
it is his own property, has not the mens rea, the specific criminal 
intention, that is so essential an ingredient in the commission 
of acrime. (R. v. Read, 1842,C. & M. 306; R&R. v. Clayton, 1920, 
15 C.A.R. 45; Reynolds v. Austin, 1951. W.N. 135. 

Even where threats of physical violence are used to obtain 
possession of what is bona-fide believed to be one’s own property 
or property to which one is entitled, no offence is committed. 
(R. v. Hall, 3 C. & P. 409). 

The mistake must, however, have been— 

(a) Bona-fide, 
(6) Reasonable, and 
(c) Must relate to the matter of fact and not of law. 


Limited Defences. 
There are two supplementary limited defences to which 
reference must be made under this heading. They are :— 
(1) Diplomatic Immunity. 
(2) The relationship of master and servant. 
The first is an absolute bar to any prosecution, without being 
a defence as such on the grounds of absence of mens rea. The 
second is based on the principle that a man cannot be responsible 
for a criminal act committed in absolute innocence, ?.e., without 
design, and arises under the relationship of master and servant. 
The nature of the offence, 7.e., that it was treason or murder 
as apart from a felony or misdemeanour, does not arise. 


(1) Diplomatic Immunity. 
Ambassadors, diplomatic officers and their suites, duly accredi- 
ted to a foreign country and enjoying diplomatic privileges, 
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are specially privileged against prosecution for any breach of the 
criminal law of the State to which they are accredited. That 
diplomatic immunity can, of course, be waived by the Govern- 
ment whose representatives are concerned in a breach of the 
criminal law. 

Nor can they be called as witnesses in any of the Courts in the 
country to which they are accredited without that immunity 
being waived. 

This immunity extends to any offence of any kind ag well as 
to all civil proceedings, and by an old statute of 1708 (7 Anne, 
ch. 12) it is made a misdemeanour to execute any judicial or 
other process against any person enjoying diplomatic immunity. 
Whether or not a person is covered by this diplomatic immunity 
is a question not for the Courts but for the Government, through 
the Minister for External Affairs, to decide and that decision 
cannot be questioned (Hngelke v. Musmann (1928)). But 
otherwise aliens are not exempt from liability for offences 
committed in Ireland or on Trish ships. 

(Lingelke v. Musmann, 1928, L.R., A.C., 483). 

Consuls and consular officials do not, however, enjoy such 
diplomatic privileges. 


(2) Master and Servant. 

Where a servant commits a criminal act on the orders and 
instructions of his master, without the knowledge that it was 
wrong and unlawful, he is not guilty, as the requisite mens rea 
is absent in him though present in the master, who is looked upon 
in such circumstances as the principal in the first degree, as he 
has acted through an innccent agent (R. v. James, 8C. & P. 131). 
Otherwise a master is not responsible for the criminal acts of 
his servant, even if done within the scope of his employment 
but without the knowledge of the master, except in the case of 
public nuisances which are indictable, and in the case of statutory 
offences for which a specific mens rea is not an essential ingredient. 
(McAdam v. D.U.T.C., 1929, LR. 333; Pearks v. Ward, 1902, 
2K.B.1; &. v. Stephens, L.R. 1, Q.B. 702). 

In these respects corporations are placed in the same position 
as individuals in regard to the commission of statutory offences 
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and public nuisances by their servants and agents. (Coppen v. 
Moore (No. 2), 1898, 2 Q.B. 306). 

A corporation cannot be found guilty of treason or of offences 
for which it is provided that death or imprisonment is the only 
punishment, but where otherwise the mens rea can, as in fraud, 
be imputed to a company through its servants or agents it can 
be convicted. And where no mens rea is necessary to make a 
principal liable for an offence, a corporation may also be made 
liable as a principal. A corporation is in the same position in 
law in such cases as a principal where a principal is liable for 
the acts of his agent or servant (Monsell Bros. v. L. & N. W. 
Railway Co., 1917, 2 K.B. 836; Director of Public Prosecutions 
v. Kent and Sussex Contractors, Lid., 60 T.L.R. 175; Mackay v. 
Commercial Bank of Brunswick, L.R. 5, P.C. 394). 

There are, of course, as well a number of personal offences for 
which a company cannot be indicted such as perjury, bigamy, 
murder, etc., but the general principle is that where a fine 
instead of corporal punishment can be imposed and where there 
is evidence that the criminal act of the agent, including his 
state of mind, intention, knowledge or belief, is the act of the 
company then an artificial person, such as a company, etc., can 
be indicted and convicted of a criminal offence. 

(R. v. 1.C.R. Haulage} Lid.] 1944, 1 K.B. 551) and see Sec. 17, 
Criminal Justice Act, 1951.), 

Likewise, a limited company may be a person within the 
meaning of certain sections of the Road Traffic Act, 1933, and 
may be convicted of offences under those sections. (Briggs v. 
Gibson’s Bakery, Lid., 82.1.L.T.R. 131). 

Nor will express instructions by the master or corporation 
prohibiting the commission of these offences shift the responsi- 
bility for them from the master to the servant (MacAdams v. 
D.U.T.C. supra). 

And under Sec. 31 of the Offences Against the State Act, 1939, 
any director, manager, secretary or other officer of any body 
corporate who has consented to, or approved of, or facilitated 
by neglect, the commission of an offence against the State by 
that body corporate is equally guilty of that offence and may 
be proceeded against and punished whether or not such body 
corporate has been proceeded against in respect of it. 
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[Note :—Corporations are in the same position as persons 
in relation to statutory offences, whether indictable or sum- 
mary, (Sec. 11 (c) and (i) Interpretation Act, (No. 38) 1937) but 
a corporation is not indictable for felonies or misdemeanours 
or offences involving personal violence. (R. v. Cory Bros. & Co. 
1927. 1 K.B. 810).] 


Negligence in Summary Offences. 

On the other hand, the degree of negligence necessary to found 
a summary charge under the Road Traffic Act, 1933, is not as 
high as the negligence to merit a conviction for manslaughter, 
nor are the two offences the same, though founded on the same 
facts, and consequently a plea of autre fois acquit on an acquittal 
on the major charge must fail. (A. G.v. Woods, 74 1.L.T.R. 80). 

In addition to that, it must be noted that a judgment is not 
conclusive as to anything but the point decided, and a judgment 
of conviction on indictment, as, for instance, for forging a bill 
of exchange, though conclusive as to the prisoner being a con- 
victed felon, is not only not conclusive but it is not. even 
admissible evidence in a civil action. Moreover, the burden of 
proof is different in that it is heavier in a criminal case than in 
a civil case: in the one, proof is required beyond a reasonable 
doubt; in the other, only a preponderance of probability is 
required. 

Likewise, an acquittal on a criminal charge is no bar or estoppel 
to a civil action founded on the same facts (O’ Donnell v. Hegarty, 
1941, I.R. 588), or even to another criminal charge on a different 
issue. It is, as a matter of fact, the ordinary practice to charge 
alternative offences on the same facts, where it is not clear from 
the evidence which crime has been committed and to leave the 
decision to the jury as to which offence, if any, has been 
committed. The fact that the jury in such a case may find an 
accused person not guilty on a prior charge in an indictment is 
no bar or estoppel to a conviction on a subsequent charge, 
though the charges are founded on the same facts. Again, a 
person can, of course, be guilty of several different offences in 
regard to the same facts : to give a simple instance, arson and 
murder, where another person is deliberately burned to death 
in a house. 


CHAPTER IV. 


THE DEGREES OF CRIMINAL PARTICIPATION AND 
ASSOCIATION 


THERE are four broad heads under which a person can be so 
connected with the commission of a crime as to merit punishment. 
All coming under the first three heads are so materially connected 
with it that they are all in law equally guilty in its accomplish- 
ment, hence accomplices, and all subject to the same degree of 
punishment. 


These heads are :— 


(1) The Principal of the First Degree is the actual perpe- 
trator, or one who secures its commission by or 
through an innocent agent. 


(2) The Principal in the Second Degree, or accessory at the 
fact, is one who is present at, or, by his act, aids and 
abets, the commission of a crime in furtherance 
of a common purpose. 


(3) The Accessory Before the Fact, who aids, abets, counsels, 
procures or commands its commission, though absent 
therefrom, and who is thereby substantively guilty 
of the crime. 


(4). The Accessory After the Fact who succours or hides or 
aids to escape the perpetrator of a felony, knowing 
that a felony has been committed. 


(See Accessories and Abettors Act, Sec. 9,24 & 25 Vic., c. 94). 


In regard to the first three it must be kept in mind all the 
time that guilt of the full offence is the basis, the 
fundamental fact, and that the offender, of whatever degree, 
with guilty knowledge of the offence of the principal in 
the first degree is held to be substantively equally guilty with 
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that principal. They are sub-divisions of participation in the 
commission of an offence, and though really distinct are yet 
equal in offence. 

Though ignorance of the law is no defence and a person can 
be guilty of an offence though he did not realise he was committing 
it, yet a person cannot be convicted of aiding or abetting the 
commission of an offence if he does not know of the essential 
matters which constituted the offence. (Johnson v. Youden, 
1950,1.A.E.R. 300). 

An accessory can be tried and convicted even though the 
principal is neither amenable nor indicted nor convicted, though 
the offence of the principal must, of course, be proved, though 
not necessarily his identity, which may be unknown. [ven on 
the acquittal of the principal an aider and abettor can be 
convicted. (Jforris v. Tolman, 1923, I.K.B. 166). 

(See: The Accessories and Abettors Act, 1861, 24 & 25 Vic, 
c. 94).* 

In regard to misdemeanours, the law makes no such classifica- 
tion as in felonies, and the accessory at the fact and the accessory 
before the fact are indicted, tried and punished as principal 
offenders. 

Neither are there any such distinctions in regard to the crime 
of treason. 

In misdemeanours there is no such thing as an accessory after 
a misdemeanour (Accessories and Abettors Act, 1861, Sec. 8). 

In summary offences, 2.e., all offences punishable on summary 
conviction, accessories are liable to be proceeded against and 
convicted either together with the principal or before or after 
his conviction, and are liable to the same forfeiture and punish- 
ment to which the principal is in law lable. (Sec. 22 proviso, 
Petty Sessions (Ir.) Act, 1851, as amended by Sec. 43(7), Criminal 
Justice Administration Act, 1914). 

It would appear, in contradistinction to the, law as to 
accessories and abettors in misdemeanours, that those who aid, 


*Other Acts make the same but independent provision in regard to offences 
under them making accessories before the fact liable to be dealt with, indicted, 
tried and punished as principal offenders ; viz: the Larceny Act, 1916, 
Sec. 35, The Forgery Act, 1913, Sec. 11, The Offences Against the Person 
Act, 1861, Sec. 67, The Malicious Damage Act, 1861, Sec. 56. 
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abet, counsel or procure the commission of any summary offence 
may be charged as such only or as principals. (Supt. J. Dawson 
v. Glynn, 1945, IR. 489). A thief as aider and abettor of a 
receiver may be guilty of receiving the goods he stole. (Wessel 
v. Carter Paterson, 1947, 2 A.E.R. 280). 

There are two minor degrees in which a person can become 
connected with the commission of a felony subsequent to its 
actual commission. 

(1) Misprision of a felony: permitting a felony to go 
undiscovered or a felon to escape. 

(2) Compounding a felony: in brief making a profit out of 
the suppression of a felony or the concealment, or the 
securing of the liberty, of a felon. 

A further degree of association with the commission of a crime 
lies in the compounding of a misdemeanour. 

We will now consider these degrees of participation. 


(1) The Principals in the First Degree. 
They are all those who act— 
(a) themselves alone, 
(6) with another, 
(c) through another, 7.e., an innocent agent, or 
(d) through some public agency such as the Post Office. 


As to (b) if two or more persons jointly participate with a prior 
unlawful object in the commission of an offence they are both 
equally guilty, even when the offence leads to the commission 
of a greater crime such as murder. (R. v. Jackson, 7 Cox 357). 

But one who commands the commission of a felony other than 
murder, and if murder results, is not a principal in the first 
degree if the person who actually commits it is aware of the 
nature and purpose of his act. He is an accessory before the 
fact. 

Where a body of persons assemble together for an unlawful 
purpose such as the commission of a breach of the peace by 
assaulting passers by and one strikes a fatal blow, that blow 
is the blow of all. (BR. v. Harrington, 5 Cox 231; R. v. Salmon, 
6 Q.B.D. 79). 
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Likewise, where a number of persons, without taking proper 
precautions, do an act which is in itself dangerous, even though 
not an unlawful act in itself, and one of them kills a person, 
a criminal act which in law constitutes manslaughter is com- 
noitted and they are all liable, as the death resulted from the 
action of the three. (. v. Salmon, supra). 


The proposition at law is that if the act of one was a conse- 
quence probable or possible of result in the commission of an 
unlawful common purpose, it is the act of all. In particular, 
in culpable homicide, all who aid and abet in its commission are 
principals in the first degree, whereas in other lesser felonies 
they would be only principals in the second degree. 


But though several persons are present together at the 
commission of a crime such as homicide, they may be guilty of 
different degrees of offence (not of complicity), as one of murder 
where there is malice and another, in whom there is no malice 
aforethought, of manslaughter. 


(2) Principal in the Second Degree, i.c., Accessory at the Fact. 


There are two preliminary points to be considered :— 

(1) That a person present at the commission of a crime but 
unconnected with it is not an accessory even though 
he does nothing to prevent it; but according to 
Hale (P.C.) failure to apprehend the offender, if it 
were in his power to do so, is a misprision of felony. 


(2) That whereas the law says that a boy of fourteen is not 
capable of committing rape—an irrebuttable presump- 
tion of law—yet he can be guilty as a principal in the 
second degree where aiding and abetting it, though 
under fourteen years, where it sufficiently appears 
that he had a mischievous discretion. He can only 
be indicted for and found guilty of an indecent 
assault or a common assault, with the same stringent 
rule as to proof applied as in rape proper, where he 
does in fact commit an act otherwise amounting to 
arape. (R. v. Hidershaw,3C. & P. 396). (See Ch 8.). 
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A person can be a principal in the second degree in two 

ways :— 
(a) by his actual presence ; 
(6) by his constructive presence. 

In the first case we have the person who is an eye-witness 
or an ear-witness of the commission of the felony but who does 
not actually take an active part in its commission but who has 
@ common purpose with the principal offender. 

In the second case we have the person who acts as a watcher 
and who is adjacent for the purpose of facilitating escape or 
who assists the principal in some approximate manner as in 
getting into or out of a house to commit a burglary. 


(3) The Accessory Before the Fact. 

Here we have the person who, though absent, plans and 
commands a crime, instigates its commission, promotes the 
undertaking of it, or counsels the principal on how best to achieve 
his unlawful object. This principle has perhaps the soundest 
application of all, for it brings in many degrees of association 
with a crime prior to its actual commission and where the person 
concerned is not present actually or constructively. 

Nor is it necessary that there should be any direct communi- 
cation between the accessory before the fact and the principal 
offender ; he may act through an intermediary, or otherwise. 

And in appropriate cases, a person may be an accessory before 
the fact in manslaughter. (2. v. Gaylor, D. & B. 288). 

But where a crime totally or substantially other than that 
solicited or counselled by the accessory before the fact is 
committed, he will not be guilty of being an accessory to that 
crime. If, however, it is a probable consequence of the crime 
solicited he is guilty. Thus, if a man arranges a robbery of a 
house and instead the house is burned he is not guilty. If, on 
the other hand, he arranges that a person should be given a 
beating and that person dies as a result of the beating, then he 
is guilty as an accessory to murder, even though it was not 
intended, for it was a probable consequence. And this rule 
applies should a mistake be made by the principal and a wrong 
house robbed or a wrong man killed. 
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An effective countermand of an order will relieve the accessory 
of guilt even though the principal deliberately goes on to commit 
the crime on his own initiative, but mere repentence will not. 


(4) The Accessory After the Fact. 

Finally, we have the person who, without a prior connection 
with the commission of a felony, but with a then knowledge of 
it, hides or otherwise aids in the escape of the offender. The 
only exception is that a married woman who aids, assists, or 
hides her husband, an offender, or who, with her husband, aids 
assists or hides an offender is not an accessory. Any assistance 
given to a felon, knowing he has committed a felony, in order 
to hinder his apprehension, trial or suffering the punishment to 
which he has been condemned constitutes this offence. It may 
take any form from concealing the felon to concealing the 
consequence of the felony as the death or body, the stolen goods, 
or the means by which the felony was committed. (R. v. 
Levy, 1912, IK.B. 158). There are two degrees in this 
particular offence, measured by the provisions for their 
punishment :— 

(1) For hiding or aiding a murderer—penal servitude for 
life may be imposed, but any lesser term of penal 
servitude not less than three years, or of imprison- 
ment, with or without hard labour, may, at the 
discretion of the Court, be imposed instead. 

(2) For hiding or aiding a felon other than a murderer— 
up to two years’ imprisonment with or without hard 
labour. 

The term covering this offence—tfeloniously receiv- 
ing a felon—to-day has a very wide meaning taking 
in, indeed, several different offences. Apart from 
directly harbouring and concealing a felon, it includes 
rescuing a felon from an arrest, voluntarily and 
intentionally suffering a felon to escape from lawful 
custody, opposing a felon’s apprehension, aiding a 
felon to get rid of stolen goods and even perverting 
the course of justice by removing or suppressing 

‘evidence. (R. v. Levy, 1912, I.K.B. 158). (&. v. 
Jones, 1948, 2.A.E.R. 964). 
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Degrees of Criminal Association. 
After that we have three further degrees, not of participation 
in, but of association with the commission of an offence. 
They are in— 
(1) Misprision of Felony. 
(2) Compounding a Felony, and 
(3) Compounding a Misdemeanour, 


(1) Misprision of Felony. 

This offence is what might best be described as the passive 
or inactive degree of association following the commission of a 
felony. There is no such offence in regard to a misdemeanour. 

It lies :-— 

(1) In the concealment or in procuring the concealment of 
a felony known to have been committed (7.¢., in 
failure to report it). 

(2) In the failure to act during the commission of a felony, 
t.e., to stand silently and passively by while a felony 
is being committed before one’s eyes; and 

(3) In the failure to apprehend or to make an endeavour 
to apprehend an offender (felon), 7.e., to allow him 
to escape. 

Misprision of felony is itself only a misdemeanour. 

The distinction between misprision of felony and an accessory 
after the fact is that the former is a passive offence (an act of 
omission) and the latter an active offence (an act of commission). 


(2) Compounding a Felony. 

This offence can be described as making an endeavour to 
make profit out of crime by an agreement not to prosecute or to 
stifle a prosecution. It is a higher offence than mere misprision 
of felony, as it contains that offence in full and more as well. 
It arises when a person having knowledge of a crime having 
been committed converts this knowledge to his own personal 
profit. It also arises when a person who has been robbed takes 
back the stolen goods on a promise not to prosecute. 

An agreement not to prosecute is illegal and unenforceable, 

On the other hand felonies may be legally compounded, where 


58 Compounding of Informations 


there is no corrupt agreement or purpose, either by the Court 
itself or by private agreement between parties, where, as in cases 
of personal injuries, no public right is involved. (Keir v. Leeman, 
6 Q.B. 308). 

Note: In R. v. Aberg (1948, 1.A.E.R. 601) the Court confused 
misprision of felony with compounding a felony, following a 
similar confusion in Williams v. Bayley. (1866, L.R. 1.H.L. 220). 


(3) Compounding a Misdemeanour. 


This offence arises where an endeavour is made by two or 
more persons under circumstances constituting a conspiracy 
to defeat or pervert the ends of justice by stifling a current or 
pending prosecution for a misdemeanour. An agreement by 
an accused person to indemnify his bail is illegal in that it tends 
to produce a public mischief, and the parties to the agreement 
are, therefore, guilty of the offence of conspiracy, although 
they may have entered into the agreement without any wrongful 
intent. (J%. v. Porter (1910), 1 K.B. 369). The mere failure 
to report or prosecute a misdemeanour is no offence. 

It also applies to a person who agrees to take a money 
reward or a promise of a reward from another on a false repre- 
sentation that such other person has committed such an offence. 


The Compounding of Informations on Penal Statutes. 


Finally, in a distinct category, there is the offence of 
compounding informations on penal statutes, which is a mis- 
demeanour against public justice (4 Bl. Com. 136) and against 
an old statute of 1575 (18 Eliz., c. 5). 

The statutory offence does not apply to penalties only 
recoverable by information before a District Justice (R. v. Crisp, 
IB. and Ald. 282), but the common law offence does. This 
offence is the compounding or agreeing to compound, for any 
money, reward, or promise of reward, with any person who has 
contravened a penal statute not to make an information. The 
offence may be committed even though no offence liable to a 
penalty has been committed by the person from whom the 
money is taken. (R. v. Best, 2 Mood. 124). 


CHAPTER V. 


INCHOATE CRIMES 


Inchoate crimes are undeveloped crimes, in all of which the 
mens rea of the full crime, the intention that the full crime 
should be committed, is present, though the act done is only 
a step towards the execution of the full crime. 


In the order of their importance these inchoate crimes are :— 


(1) An attempt to commit a crime ; 
(2) A conspiracy to commit a crime ; 
(3) An incitement to commit a crime. 


All attempts, conspiracies, and incitements to commit crimes 
are indictable misdemeanours and the law as to accessories 
operates in their regard to make principals of all who aid, assist 
or counsel. The branch of the criminal law relating to these 
inchoate crimes is auxiliary to the law relating to full or choate 
crimes and operates whether the offences themselves to which 
it is directed are indictable or non-indictable and summary, 
whether felonies or misdemeanours or offences at Common Law 
or Statute Law, whether offences against a bye-law or a pro- 
clamation issued under Statutory Authority or a brev manu, 
7.e., a contempt of court, and finally whether the offences are 
punishable on indictment or on summary conviction. 


The only exception is the crime of treason, in respect of which 
an attempt, conspiracy, or incitement as an overt act is the full 
offence of treason. 


An attempt to commit murder is another exception to the 
general rule, as it is a statutory felony. (Offences against the 
Person Act, 1861, Secs. 11-15). 


So also is an attempt to set fire to any building or to any 
matter or thing being in under or against any building, where 
the full offence itself in the latter respect would be a felony. 
(Sec. 8, Malicious Damage to Property Act, 1861). 
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(1) An Attempt to Commit a Crime. 


Attempts to commit crimes are the most important and the 
most common of the three forms of inchoate crimes. The gist 
of the offence of attempting to commit a crime is that the attempt 
must be a step towards the commission of, and in the execution 
of, the complete act and must be made with a criminal purpose 
in view. In other words, the mens rea of the full crime must 
be present in the attempt. The fact that it was physically 
impossible to commit the full crime it was intended to commit 
is no defence, (R. v. Brown, 24 Q.B.D. 357) and R. v. Ring, 
61 L.J.R.M.C. 116, in which it was decided that where a thief 
put his hand into a pocket that was empty he was guilty of an 
attempt to commit a crime. 

It is likewise an offence under this head to attempt to incite 
to, and to attempt to incite to conspire for, the commission of 
an offence. An attempt to commit suicide (felo de se) is a mis- 
demeanour. 

The mere intention to commit or to attempt to commit a 
crime is no offence, where no act has been done in contemplation 
of its commission. There are, however, certain statutory excep- 
tions in this respect which are actually no exceptions in fact, 
such as loitering with intent, for the loitering is an act done 
in contemplation of the commission of an offence. The mens 
rea, however, is not in the loitering, for that in itself is no offence, 
but in the intention to commit a crime which is physically 
expressed in the loitering and which can then rightly be con- 
sidered as an act done in contemplation of the commission of a 
crime. 

A conviction of attempting to commit an offence which has 
in fact been completed, and a verdict of not guilty returned on 
the full charge, is bad. (R. v. Percy Dalton Lid., 65.T.L.R. 326). 


Loitering with Intent. 


A person with previous convictions for theft or dishonesty, 
though not to the then knowledge of the police officers who arrest 
him, can properly be described as a suspected person when 
charged with loitering with intent to commit a felony, contrary 
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to Sec. 4 of the Vagrancy Act 1824 (applied to Ireland by Sec. 15 
of the Prevention of Crimes Act, 1871). (R. v. Clarke, 1950, 1. 
A.E.R. 546). Nor, in proving the intent to commit a felony, is 
it necessary to show that the suspected person was guilty of 
any act or acts tending to show his intent or purpose. It is 
sufficient to show from the circumstances of the case and from 
his known character that it appeared that the intent was to 
commit a felony. (Sec. 15 of the Prevention of Crime Act, 1871). 


(2) A Conspiracy to Commit a Crime. 


The gist of the offence of conspiracy to commit a crime or 
to attempt to commit a crime is the agreement between two or 
more persons to do an unlawful act or to do a lawful act unlaw- 
fully. The conspiracy can be with a person known or unknown, 
indicted or unindicted. 

It is immaterial whether the crime to the commission of which 
the conspiracy was directed was in fact committed or not, or 
a mere attempt only to commit it made. 

A person charged with conspiracy and acquitted can still be 
found guilty of aiding and abetting. (R. v. Kupferberg, 1918, 34 
T.L.R. 587). 

A conspiracy to incite or solicit the commission of a crime is 
likewise an indictable misdemeanour. A conspiracy to commit 
murder, it should be noted, is only a misdemeanour, though the 
attempt, as already set out, is a felony and an exception to the 
rule as regards attempts to commit crimes. 

A conspiracy or solicitation here to commit a murder abroad 
is a misdemeanour. (Sec. 4. Offences Against the Person Act, 
1861). Generally, however, a conspiracy in Ireland to commit 
an offence abroad is no crime. (R. v. Bernard, 1.F.&F. 240). 

A conspiracy to cause an explosion of a nature likely to 
endanger life or cause serious injury to property is an exception 
to this Rule as it is a statutory felony. (Sec. 3 (a), Explosive 
Substances Act, 1883). 

And there can be a criminal conspiracy to do any act which 
if done by one would not be criminal or even actionable, but it 
must be without just cause or excuse. For instance, a combi- 
nation to insult, annoy, injure or impoverish another person is 
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such a conspiracy. Or it may be to insult or annoy an actor 
by combining to hiss him off the stage or to put a man out of 
business or town. It is known as the doctrine of illegal 
conspiracy. (The Mogul Case, 23 Q.B.D. 598). 

An outstanding exception to this Rule is any agreement or 
combination of two or more persons to do or procure to be done 
any act in contemplation of or in furtherance of a trade dispute, 
where such act if committed by one person would not be 
punishable as a crime. But this does not exempt from punish- 
ment any person guilty of a conspiracy for which a punishment 
is awarded by any Act of Parliament, nor does it affect the law 
relating to riot, unlawful assembly, breach of the peace, sedition 
or any offence against the State. (Sec. 3, Conspiracy and 
Protection of Property Act, 1875, as amended by Sec. | of the 
Trade Disputes Act, 1906). 

This provision does not apply to seamen or apprentices to the 
sea-service. 

And in conspiracy any act done by one in furtherance of the 
unlawful design is in law the act of all and a declaration made 
by one of the parties at the doing of such an act is evidence 
against the others. 


(3) An Incitement or Solicitation to Commit a Crime. 

The gist of this offence is that the crime to the commission 

of which it was directed was not in fact committed ; for, if it 

‘had been committed, the inciter or solicitor would be an accessory 
before the fact in a felony and a joint principal in a misdemeanour 
and in treason. 

Attempts to incite a person to commit an offence, as well as 
attempts to incite a person to attempt to commit an offence, 
are likewise indictable misdemeanours. (R. v. Ransford, 13 Cox 
9; BR. v. Cope, 16 Cr. App. R. 77). 

A provocation which is directed towards inducing another 
to commit an offence is an incitement under this heading. 


PART II. 
OFFENCES AGAINST THE PERSON. 


(1) CuLPaABLe HoMIcIDEs. 
Chapter VI, page 65 


(2) ASSAULT AND BaTTERY. 
Chapter VII, page 81 


(3) SexuaL AND KINDRED OFFENCES. 
Chapter VIII, page 89 


CHAPTER VI. 


CULPABLE HOMICIDES 


Culpable homicides fall under four heads :— 
(1) Murder ; 
(2) Manslaughter ; 
(3) Suicide or felo de se; and 
(4) Infanticide. 


(1) Murder. 

Murder is the unlawful killing of a human being by any person 
of sound mind and. discretion with malice aforethought, express 
or implied, 

The two essential ingredients of murder are that the death 
was the result of— 


(1) a voluntary act that was 
(a) intentional, and 
(o) unprovoked ; and 


(2) that malice, express or implied, was present at its 
commission. 


It is a felony at Common Law. It is punishable by death. 
(Offences Against the Person Act, 1861, sec. 1). 


An attempt to murder is a felony by statute. (Offences 
Against the Person Act, 1861, secs. 11 to 15). 


Though infinite in possible conception and execution, attempts 
to murder are distinctively classified by this statute. So 
complete are the statutory provisions that the common law as 
to attempts to commit murder can be said to be completely 
superseded. Briefly, attempts to murder fall under the following 
heads : administering any poison or destructive thing, wound- 
ing, causing grievous bodily harm (Sec. 11); by destroying or 
damaging any building by explosion (Sec. 12); firing a ship or 
vessel, its cargo or equipment ; casting away or destruction of 
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ship or vessel (Sec. 13); attempting to administer poison or 
destructive thing, drowning, suffocating, strangling (Sec. 14) ; 
by any other means (Sec. 15). 

A threat to murder in any letter or writing is likewise a felony 
(Sec. 16, O.P.A. 1861). But conspiracies, solicitations, en- 
couragements, persuasions, endeavours to persuade, and proposals 
to murder are only misdemeanours (Sec. 4, O.P.A. 1861). 

In respect of any murder or manslaughter, or of the offence 
of being an accessory to either, committed by an Ivish citizen 
on land outside Ireland, whether the person killed is an Irishman 
or not, the offence may be inquired into, tried and punished in 
any county or place in Ireland in which the offender may be 
apprehended or be in custody in the same manner as if such 
offence had actually been committed in that county or place 
(O.P.A., 1861, Sec. 9). And likewise, where any person 
dies in Ireland from felonious injuries received out of Ireland or 
dies out of Ireland from felonious injuries received in Ireland, 
the person responsible may be tried and punished in Ireland 
(Sec. 10, O.P.A., 1861). 

The fact of death by violence or by deliberate criminal neglect 
having been established by lawful evidence, the absence of any 
dead body is no bar to trial and conviction for murder. (A.G. 
v. Edwards, 1935, I.R. 500). (P. v. Kirwan, 19438, I.R. 279). 


Matice. 
Malice has been described as the formed design to do mischief. 
All homicides are presumed to be malicious, until the contrary 
is proved from the circumstances of Excuse, Justification, and 
Alleviation. (R. v. Greenacre, 8 C. & P. 35; R. v. Cavendish, 
Ieee eC e738). 


But the presumption of the innocence of an accused person 
until he has been found guilty, is a stronger and over-riding 
presumption. And that presumption is not rebutted while 
there is the slightest doubt as to guilt; nor is it for an accused 
person to establish his innocence but for the prosecution to 
prove his guilt. 

“When evidence of death and malice has been given (this 
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is a question for the jury) the accused is entitled to show by 
evidence or by examination of the circumstances adduced by 
the prosecution that the act on his part which caused death 
was either unintentional or provoked. If the jury are either 
satisfied with his explanation or upon review of all the evidence 
are left in reasonable doubt whether, even if his explanation be 
not accepted, the act was unintentional or provoked, the prisoner 
is entitled to be acquitted.” (Woolmington v. The Director of 
Public Prosecutions, 1935, 25 C.A.R. 72). 

Throughout the web of the criminal law one golden thread is 
always to be seen: that it is the duty of the prosecution to 
prove the prisoner’s guilt no matter what the charge or where 
the trial—no attempt to whittle it down can be entertained. 
(Woolningston’s Case supra). 

The defence put forward in this case was that of accident. 

In approving the statement of law in Woolmington’s case, 
the Court of Criminal Appeal in the case of the P. v. McMahon 
(1946, I.R. 267) stressed that that principle imposed on the 
prosecution the necessity of negativing every supposition con- 
sistent with the innocence of the accused. No onus is imposed 
on an accused person to show that a death was accidental. The 
defence in McMahon’s case was also that of accident. 

And if there is a reasonable doubt as to whether an act resulting 
in homicide was provoked even though the accused person’s 
explanation be not accepted he is entitled to the benefit of that 
doubt so as to reduce the crime from murder to manslaughter. 
(Bev. Prince, 58 WLR 21). 

In all cases where a legal excuse or defence is put forward 
an accused person js entitled to the benefit of any reasonable 
doubt raised by that defence even though the excuse itself may 
not be accepted. 

Motive is not provocation ; nor is provocation any answer 
where express malice is proved. 

But where the defence is insanity, the onus rests on the accused 
to prove it clearly to the satisfaction of the jury. (P. v. Fennell, 
1940, I.R. 445). This onus, however, is not as heavy as that 
which lies on the prosecution to establish the guilt of an accused 
person beyond all reasonable doubt. In England it has been 
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held that it may be discharged by evidence satisfying the jury 
of the probability of that which the accused seeks to establish 
as a lawful excuse. (f. v. Carr-Briant, 1943, 1.K.B. 607).* 

If there is a doubt as to the sanity of the accused, the accused 
is not entitled to its benefit (A. G. v. Boylan, 1937, I.R. 457). 

Express Malice is the deliberate forethought and determination 
openly expressed in acticns, attitude or spoken words or other 
circumstances antecedent to, accompanying, or following on, 
the commission of the crime. It is the outward expression 
manifesting the inward intention. That expression may manifest 
itself in a multitude of diverse ways, by the act of lying in wait 
for the victim as much as by the existence of a grudge or spite 
or enmity as well as by a previous and lesser attack on the same 
person. 


Implied Malice is presumed from the nature and the wilfulness 
of the act itself, as where the intention is to do grievous bodily 
harm only and death results or where death follows as a result 
of, or in, the commission of a felony. Likewise, if a police 
officer is killed in the execution of his duty by a person at whom 
that duty is aimed, it is murder, even though there was no 
premeditation and no intention to cause his death. (The State 
v. McMullen (1925), 2 LR. 9; 59 LL.T.R. 37). The same 
applies in the case of a private citizen acting in the course of a 
public duty imposed on him by law, as in his apprehension of, 
or endeavour to apprehend, a felon for a felony committed in 
his presence, or in aiding or assisting a police officer in the 
execution of his duty, whether commanded or asked to, or not. 

This protection also extends to persons such as gamekeepers 
and Sheriffs and their officers in the lawful exercise of powers 
vested in them for particular purposes. 

But when the warrant. or other authority under which a peace 
officer is acting is not sufficient in law, this special protection is 
not afforded him and if he is killed the crime may be reduced 
to manslaughter when the killing is sudden and without 


* Simpliciter, this decision implies that it is the failure of the prosecution 
to prove the opposite beyond all reasonable doubi that entitles an accused 
person to a verdict and not the establishment of his defence of lawful excuse 
by the accused. 
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premeditation and is attended by circumstances affording 
reasonable provocation. (R. v. Allen, 17 L.T. 222). 

Where, however, there is no lawful authority for an intended 
arrest, and where a police officer is killed in the course of a 
resistance to that intended unlawful arrest, it is a criminal 
homicide of the degree of manslaughter only, even though the 
person resisting was forearmed with a lethal weapon for the 
purpose of resisting an attempted arrest. The benefit of that 
rule of law is not lost by reason of any knowledge that the 
person resisting was firing at a police officer. Liability to arrest 
for a felony, for instance for carrying a firearm contrary to 
Sections 15 and 22 of the Firearms Act, 1925, does not alter the 
position, or arise, once the intended arrest was not for that 
offence, and in the absence, as well, of any prior knowledge or 
proof of the commission of a felony. (P. v. White, 1947, I.R. 247). 


Where two or more persons engage in the commission of a 
crime, with the common design of resisting by violence arrest 
by an officer of justice, they have a common design to do that 
which will amount to murder if the officer be killed in consequence 
of the resistance, and both are equally guilty though only one 
actually used violence. And it matters not that the violence 
contemplated was not extreme violence nor violence sufficient 
to effect the object at all costs. But a common design merely 
to refuse to submit to arrest does not amount to a common 
design to use violence. (f. v. Appleby, 28 C.A.R.L.). 

Thus, premeditation is not an element of murder, and is a 
wholly different thing from the essential ingredient of malice 
aforethought. An unintended homicide, caused while com- 
mitting a felony with violence against the person, as, for example, 
rape, is murder in law. (A.G. v. O’Shea, 1931. I.R. 728). 

Nor, in these circumstances, will the fact that the act causing 
death was inadvertent reduce the offence to manslaughter. 
(BR. v. Jarmain, 1945, 2.A.E.R. 613). 

Apart from that, an essential ingredient of murder is the 
consciousness that the act done would cause death and with 
the intention that it should cause death. 

The one exception to this rule is the killing of an unborn infant 
in the mother’s womb. It is neither murder nor manslaughter. 
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But, if the infant be born and then die from poisons or injuries 
inflicted before birth, then it is murder. (R. v. West,2C.& K. 
784). 

It does not matter how devious, remote, or obscure were the 
means used to cause, encompass, and bring about the death 
of another as long as those means are the direct and ultimate 
cause of the death. Murder can be committed as well by deli- 
berate starvation and neglect, (J. v. Squire, 1799, 1 Russ. Cr. 
8th Ed. 626) as by poisoning, shooting and striking. 


On the other hand, it is manslaughter only where, on a threat 
of violence or of murder, the death of the person threatened 
follows accidentally and immediately through the action of the 
threatened person, as in falling backwards out of a window, 
caused by that immediate fear of violence, or where death was 
due to a combination of physical exertion and fright or strong 
emotion caused by an illegal act. (R. v. Hayward (1908), 21 Cox 
692). . 

The same special protection that is given to officers of justice 
in the execution of their duty extends to any homicide justifiably 
and necessarily committed by such officer in the exccution of 
that duty but it is lost if he misconducts himself in its discharge. 

And while the killing of a felon flying from justice is justifiable 
if he could not otherwise be overtaken, there is no such justi- 
fication for the kilhing of a person accused of a misdemeanour, 
which will in general be murder, but manslaughter only if the 
killing was unintentional. 


Parents, masters and others such as teachers having authority 
in fore domestico have a right to inflict reasonable chastisement 
on those under their care, but if the correction exceeds the 
bounds of due moderation either in the measure of it or in the 
instrument used and death ensues it will be either murder or 
manslaughter according to the circumstances of the case. 

Where, however, the chance of death or of grievous bodily 
harm resulting from the commission of an felonious act is so 
remote that no reasonable man would take it into his consider- 
ation the offence is manslaughter and not murder. (R. v. 
Lumley, 76 J.P. 208). 
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This doctrine has been applied in England to cases of illegal 
operations to procure abortion which caused death and on the 
ground that though the purpose was illegal and improper there 
was (a) consent and (6) an absence of an intention to cause harm. 
(R. v. Stone, 19387, A.E.R. 920). If the act resulting in death 
is unlawful but does not amount to a felony the killing is 
manslaughter, and if lawful it is homicide by misadventure only. 
But where a person accidentally kills another while doing what 
is ipso facto an unlawful act of a minor summary nature, not 
amounting to a misdemeanour or felony, such as driving a motor 
vehicle without the necessary driving licence, this is not man- 
slanghter without proof of culpable negligence. (A. G. v. Maher, 
71 L.L.T.R. 60). 

If death supervenes from other causes, such as pneumonia, 
consequent on an injury inflicted wilfully and without any 
justifiable cause it is murder according to the circumstances, 
or otherwise manslaughter. 

It makes no difference that the injury was in its d6wn nature 
instantly mortal or that it became the cause of death by reason 
of failure to acopt the best mode of treatment. The real question 
always is: whether in the end an injury so inflicted was the 
cause of death (R. v. Holland, 2 M. & R. 351); but if an injury 
merely accelerates inevitable death it is manslaughter only. 

But where death is caused by a neglect of duty, such as to 
provide the necessaries of life in the way of food or medical 
attention to a child, servant or dependent, not otherwise able 
to look after themselves, or by ill-treatment, the offence is 
manslaughter only, where express malice is not otherwise present, 
(BR. v. Smith, 34 L.J.M.C. 153). Mere want of care, however. 
is not sufficient enough to justify a conviction for manslaughter. 

And where a person who knowingly has a vicious or dangerous 
animal culpably permits such a beast to be at large or neglects 
to keep it in safe confinement and it kills a person it is man- 
slaughter. (. v. Dant, 10 Cox. 102). 

Where death follows as the result of treatment by a physician 
or surgeon, even though he is not a regular or licensed one, 
acting with due care and skill, it is neither murder nor man- 
slaughter but death by misadventure. There must be gross 
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negligence, unskilfulness or ignorance, or the most criminal 
inattention. (R. v. Whitehead, 3 C. & K. 202). But mala 
praxis (improper unprofessional practice) in a medical practitioner 
ig a misdemeanour. 

Persons engaged in lawful occupations from which danger may 
arise to others or who use articles or instruments dangerous in 
themselves unless due care is exercised are liable if death ensues 
through a gross neglect of the proper caution. required.” 

Military officers and soldiers are under no special privileges 
and are subject to no special responsibilities as regards this 
principle of the law. A soldier for the purpose of establishing 
civil order is only a citizen armed in a particular manner. He 
cannot, because he is a soldier, excuse himself if, without 
necessity, he takes human life. Nor can a military officer or 
soldier excuse or justify himself if, in pursuance of an order, he 
fires upon and injures or kills another, not in time of war or 
national emergency nor in course of military operations in war, 
where such orders are not necessary or manifestly legal. (Howard 
v. Bonar, 78 1.L.T.R.3). But if he acts honestly in the discharge 
of his duty and in obedience to orders of his commanding officer 
which are not obviously illegal, or from a sense of duty, even 
though mistaken, but with some reasonable cause, he is not 
liable for what he does. (Keighly v. Bell, 4 F. & F.763: H.M.A. 
v. Sheppard, 1941, 8.L.T. 404). This latter was a case where a 
soldier shot a deserter under arrest trying to escape from his 
custody. 


In Howard v. Bonar (supra) the question of civil liability for 
a tortious act by a soldier which was not directed by his 
commanding officer was considered and the relationship of 
master and servant was held not to exist between an officer 
and. a soldier. 


The same principles apply to members of the Garda Siochana 
when armed and, in a relative degree, even in the use of the 
baton. The use of arms by armed Forces of the State can only 
be justified as a last resort to preserve life. (Lynch v. Fitzgerald 
and Ors. (The Marsh’s Yard Case), 1938, I.R. 382, 71 {.L.T.R. 
212). 
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A soldier possesses all the rights and is bound by all the duties 
of ordinary citizens and a military barracks is just as much a 
police district as any other place. The law runs in it as elsewhere 
and all in it are subject to the criminal law and to the civil law. 

A soldier is not the servant or agent of the Minister for Defence 
so as to make the latter liable as master or principal, or at all, 
for the wrongful acts of the soldier done in the course of his 
duty or service. (Carolan v. The Minister for Defence, 1927, 
I.R. 62). For members of the armed forces of the State, 
members of the Garda Siochana as well as members of al] State 
services, are servants of the public in the employment of the 
Government and as such are fellow servants of the Ministers of 
the Government, and in common employment with each other 
(A. G. v. D.U.T.C., 74 L.L.T.R. 46). 

By the Road Traffic Act, 1933, there is a statutory exception 
to this rule in the case of road accidents, where injury to person 
or property is occasioned by the negligent driving of a mech- 
anically propelled vehicle belonging to the State, Section 170 
providing that the Minister for Finance shall be civilly liable 
for damages in respect of such injury. 


Universal Malice. 

Tf an unlawful and dangerous act, manifestly so appearing, 
be done deliberately, the mischievous intent will be presumed, 
unless the contrary is shown. (J. Hast, P.C. 231). This is 
known as homicide from a general malice, sometimes referred 
to as universal malice. It is, however, an express malice in fact. 

And even when there is no mischief intended to any particular 
person, only a general intention to do mischief and the act itself 
is unlawful and attended with probable serious danger and 
intended to do harm, the killing is in law murder. An instance 
is where a man wantonly discharges a gun or throws a dangerous 
matter into a crowd of people. 


(2) Manslaughter. 

The distinction between Murder and Manslaughter is in the 
mens rea; for a manslaughter is the killing of another person 
without malice aforethought. 
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It is a felony at Common Law. The punishment therefor 
may, at the discretion of the Court, be penal servitude for life, 
or for a period not less than three years, or be imprisonment 
for a period not exceeding two years, with or without hard labour, 
or be a fine in addition to or without such other punishment. 
(Offences Against the Person Act, 1861, sec. 5). 

Two forms of manslaughter are generally recognised :— 

(1) the involuntary or accidental manslaughter brought 
about unintentionally but through gross and culpable 
negligence ; 

(2) the voluntary manslaughter brought about in the course 
of a fight or under great stress of provocation and 
personal violence (words or gestures alone not being 
sufficient) or in self defence. 

Provocation must, however, be so recent and so 
strong that the accused person might be considered 
as not having been at the moment of the killing the 
master of his own understanding. If there is sufficient 
time between the provocation and the killing for the 
blood to cool the offence will amount to murder. 
(R. v. Hayward, 1833, 6. C. & P. 157). (Kwaku 
Mensah v. R. 1946, A.C. 83). 

The one exception to the rule that words alone are 
not sufficient is a sudden confession of adultery. 
(R. v. Jones, 72 J.P. 215). 

Modern legal opinion in England, based mainly 
on the fact that divorce rights are now common to 
both parties there, is that this can no longer be 
regarded as good law, (Holmes v. Director of Public 
Prosecutions, 1946, A.C. 588), though the Court does 
leave open the possibility (at p. 600) that there may 
conceivably be circumstances accompanying the use 
of words without actual violence which would justify 
the leaving to a jury of the issue of manslaughter 
as against murder. 

It is not all provocation that will reduce the crime of murder 
to manslaughter. Provocation to have that result must be such 
as temporarily deprives the person provoked of the power of 
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self control as the result of which he commits the unlawful act 
that causes death. The test to be applied is that of the effect 
of the provocation on a reasonable man and when applying it, 
it is of particular importance (1) to consider whether a sufficient 
interval has elapsed to allow a reasonable man time to cool, and 
(2) to take into account the instrument with which the homicide 
was effected—by a simple blow is very different from making 
use of a deadly instrument like a concealed dagger. In short, 
the mode of resentment must bear a reasonable relationship to 
the provocation if the offence is to be reduced to manslaughter. 
(Mancini v. Director of Public Prosecutions, 28 C.A.R. 65). 

No person can be convicted of murder or manslaughter unless 
death occurred within a year and a day. (&. v. Dyson (1908), 
2 K.B. 454). 


Excusing a Homicide, 
A homicide is excusable on one of two grounds :— 
(1) Justification. 
(2) Misadventure. 
No punishment or forfeiture shall be incurred by any person 
who shall kill another by misfortune or in his own defence or 
in any other manner without felony. (Sec. 7. O.P.A.). 


Justification. 
The excuse of Justification itself falls under three heads ; — 

(a) Homicide in the execution of the public justice, that is, 
by a judicial order. 

(6) Homicide in the advancement of public justice, as in 
the prevention of a crime of a violent character, in 
the suppression of a riot, and in arresting a felon. 

(c) Homicide in self-defence, as where a person, to preserve 
his own life, which is in imminent danger from the 
attack of another, is compelled to kill that other 
person or to take such immediate steps to prevent 
the design of that other person as results in his 
death. The test of this defence is whether the 
counterforce was carried beyond the limits of mere 
self-defence into the area of aggression, for the 
amount of force allowed in one’s self-defence must 
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be proportionate to the attack and to what is neces- 
sary to repel it successfully. The commission by 
another of a felony such as burglary is no excuse for 
the killing of the burglar unless the burglar uses such 
felonious violence in the commission of his crime as 
to endanger or threaten the life of the other. 

Nor is the excuse available as a justification for 
the killing of a person who commits a misdemeanour, 
where the misdemeanour is of a non-violent character 
or not accompanied by violence of that nature and 
character as would endanger or threaten life. A tres- 
pass, no matter how grave or persistent, is no excuse 
for homicide. 

The excuse of self-defence is also equally available 
where a person acts in the defence of his own kith 
and kin. 


Misadventure. 


The second excuse for homicide, that the death was caused 
through a misadventure, is more commonly typified to-day by 
the accidental death as caused on our highways by the driving 
of a road vehicle. 

It arises where death occurs in the doing of a lawful act, 
where there is no intention to cause death and where there is 
not that amount of negligence in the doing of that lawful act 
as to be culpable and therefore criminal. Mere negligence 
alone will not sustain a charge of manslaughter. The negligence 
must be so great and culpable as to amount to a reckless and 
criminal disregard of the possible consequences of the negligent 
act. (R. v. Nicholls, 13 Cox 75 & R. v. Bateman, 94 L.J.K.B. 
7S). 

Negligence in this connection means failure to observe such 
a course of conduct as experience shows to be necessary if, in 
the circumstances, the risk of injury to others is to be avoided. 
It is described in the P. v. Dunleavy (1948, IR. 95), as “ fatal 
negligence ”’ which must be of a very high degree and such as 
to involve, in a high degree, the risk or likelihood of substantial 
injury to others. 
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Contributory neglgence is, however, no defence. (f. v. 
Swindall, 2 C.& K. 230). 

And, where two persons are driving cars along a road, racing 
with each other at a dangerous speed, and one runs over and 
kills a man, the other is equally guilty with the first of man- 
slaughter. (R. v. Swindall, supra). 

This excuse of misadventure also applics where death occurs 
in a sport or game, in regard to which there is a presumption 
at law of an implied consent to receiving a certain amount of 
bodily harm in the course of that sport or game. That implied 
consent is not extended to a sport or game where there is likely 
to be a maiming, that is where the sport or game is dangerous 
in itself. 

Again, the presence of anger takes away the implied consent 
and therefore the excuse. 

The implied consent and excuse are prima facie absent in 
professional boxing, 7.e., prize fighting, as it is illegal. (R. v. 
Coney, 8 Q.B.D. 534). 

The excuse of death by misadventure likewise arises where a 
bodily assault is committed but where death occurs through some 
hidden weakness, such as of the heart or skull. The right of a 
parent or teacher to chastise is safeguarded by the Children 
Act of 1908 (Sec. 37), and where death occurs through a hidden 
weakness in the course of such chastisement it is excused as a 
misadventure, but only as long as that chastisement was reason 
able. 

Note :—It is expressly provided by Statute that no punishment 
or forfeiture shall be incurred by any person who shall kill another 
by misfortune or in his own defence or in any other manner 
without felony. (Sec. 7, Offences Against the Person Act, 1861). 


Chance Medley. 


A rare and to-day unusual defence is that of Chance Medley 
(Blackstone, IV. 184). It can arise on the occasion cf a 
disturbance when a blow, causing death, is struck without 
premeditation and in the excitement of the disturbance 
(Maneint v. Director of Public Prosecutions supra). It does not 
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excuse a homicide ; it only goes to a reduction of the heiniousness 
of the offence, as from murder to manslaughter. 

As a doctrine of law it was stated in R. v. Semini (1949, 1. 
A.E.R. 233) as being considered obsolete, but, though it does 
belong to another age and time, by reason of its very nature 
circumstances can still arise, though very rarely, requiring its 
application. 


(3) Suicide. 

The third form of culpable killing is the crime of self-murder, 
commonly known as suicide or felo de se. The suicide is held 
to have the same mens rea as the murderer, and hence, where 
a man with the intention (malice aforethought) of killing another 
kills himself instead, he is held to have committed suicide. 

A person who persuades another to commit suicide, or who 
persuades another to enter into a joint suicide pact, or who, by 
request or order, aids another in the commission of suicide, is 
guilty of murder. In regard to suicide pacts, it is well established 
that where one happens to survive such survivor is guilty of 
vourder. (f. v. Abbott, 67 J.P. 151). 

Suicide is itself a felony, but an attempt to commit suicide 
is a misdemeanour. 

A charge of an attempt to commit suicide may be tried 
summarily in the District Court if the person charged shall 
confess the same and consent to being so tried summarily and 
if the District Justice be of opinion that the charge is not fit to 
be made the subject of prosecution by indictment. (Sec. 9, 
Summary Jurisdiction (Ireland) Amendment Act, 1871, as 
applied to all Ireland by Sec. 85, Courts of Justice Act (No. 48), 
1936) (and see Sec. 3, Criminal Justice Act, 1951). 

The history of the law as regards the crime of suicide is of 
grim interest in the penalties that it formerly entailed not ona 
living body but on the dead body of the self-murderer. The 
purpose of these was deterrent by reason of their humiliation 
and degradation. Thus no suicide could be buried in a grave- 
yard or with the last rites of religion. He was buried on a high- 
way, or at a cross-roads, with a stake through his body, while 
all his wordly goods were declared forfeit to the State. 
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(4) Infanticide. 


Infanticide is the murder of a newly-born infant by its mother 
either by her deliberate act or by her deliberate neglect. The 
term newly born is of no fixed limitation, ranging from the time 
of full delivery of the infant to three weeks after birth. It is 
now generally recognised that within this period, where a 
mother has not fully recovered from the effects of childbirth 
and is by reason thereof mentally unbalanced, the offence of 
infanticide is a homicide of the degree of manslaughter only. 


Now, by the Infanticide Act of 1949, a long-needed. ameliora- 
tion of the stringency of the old law in this regard has been made. 
It creates a specific offence of Infanticide, triable and punishable 
as for manslaughter, and furthermore accepts as a matter of law 
that the period for which a mother of a child may be subject to 
mental unbalance following childbirth may last for as long as 
twelve months. 


The Act incorporates the common law conditions under which 
the killing of a child under twelve months of age by its mother 
may be reduced from murder to infanticide. 


The statutory conditions are that at the time of the act or 
omission the balance of her mind was disturbed by reason of her 
not having fully recovered from the effect of giving birth to the 
child or by reason of the effect of lactation consequent upon the 
birth of the child. (Sec. 1.(3) (C.)) 


The Act also empowers a District Justice when taking in- 
formations on a charge of murder against a mother under these 
circumstances to send the accused woman forward for trial only 
on a charge of infanticide. 


It may, in given circumstances, amount to no more than a 
concealment of birth, or even only to cruelty (under Sec. 12 of 
the Children Act, 1908).* 


CHAPTER VII. 


ASSAULT AND BATTERY 


WE now come to what have been aptly described as non-fatal 
offences against the person, known as assaults and batteries. 
These do not for classification purposes include sexual offences 
or offences against children, though in practice the two frequently 
interlock with each other. Thus an indecent offence against a 
girl can by reason of the very minor nature of the actual assault 
committed be merely a common assault. 


With the exception of the common law offences of assault 
which still survive, the law relating to assaults and batteries 
is codified in the Offences against the Person Act of 1861, a 
comprehensive statutory enactment.* 


In its statutory meaning in the more serious indictable crimes, 
an assault includes a battery (secs. 18-38 & 47, O.P.A., 1861), 
but in its lesser summary forms the distinction between the 
two is retained. (Secs. 42-46, O.P.A., 1861). 


An assault or battery to be criminal must be— 
(1) Intentional, 7.e., malicious. 


(2) Without legal excuse or justification. 
(3) Without consent. 


The immediate and important distinction between the two 
is that in an assault there is no actual bodily injury, while in a 
battery the causing of actual bodily injury or harm is the 
essential ingredient. 

Striking at another person with a stick and missing him and 
throwing a bottle or glass at another person and missing him are 
simple instances of assaults. If, however, the stick or the bottle 
or glass had hit the other person it would be a battery. 

Force in the definition of the assault and battery includes 
light, heat, electrical force, gas, odour or any other substance 


*Note: In references to this Act in this Chapter the Abbreviation O.P.A. 
1861, will be used. 
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or thing whatever if applied in such a degree as to cause injury 
or personal discomfort. Again, it need not be applied directly 
by the hand of the party but may be by indirect means as by 
encouraging a dog to bite or by pushing a third person against 
another. 


Assault, 
An assault is therefore an inchoate physical act of aggression 
on the person of another. It falls under two broad heads :— 

(a) The minor assault where there is nothing more than a 
technical touching of the person of another, without 
actual personal contact. 

(6) The major assault which is an attempt to commit in 
any manner any offence causing actual bodily harm 
to another. It is an essential ingredient of this 
offence that there must have been the intention to 
commit the full assault and battery. Thus, to 
strike a man would be battery, but to raise one’s 
hand to strike him is only an assault. The mere act 
of pointing an unloaded gun, if the other person 
believed it to be loaded, is as much an assault as if 
it was loaded. (RK. v. St. George, 9 C. & P. 483). 

The act of presenting a pistol which has the 
appearance of being loaded has the effect of putting 
the other person into fear and alarm and that is 
what it is the object of the law to prevent (#. v. 
St. George supra). This appears to be a correct 
interpretation of the law, though it has also been 
held that there must be evidence that the pistol was 
loaded to constitute the offence. The circumstances 
of a particular case will, of course, establish whether 
the essential ingredients to constitute an assault were 
present or not. 

Any act indicating an intention to use violence 
against the person of another with a present and 
immediate capacity to put the intention into effect 
is an assault. 

Mere words, however, no matter how threatening, 
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cannot amount to an assault unless accompanied 
by an attempt to follow up the threats or by an 
action signifying such an intention. But where a 
person so threatened falls out of a window as a 
direct result of the threats, that is an assault. It is, 
in addition, a first essential that the person assaulted 
is within striking distance whether of a fist or sword, 
a stone or gun. 

But words, on the other hand, can so qualify and 
explain the intention of an act as to take it out of 
the category of an assault, as where a person raises 
a stick as if to strike another and says ‘‘ were it not 
for where we are I would make you pay for it.” A 
threat as far as it concerns an assault is not the oral 
expression of an intention but the physical expression 
of an intention to commit an assault and where words 
are used they merely explain that intention orally. 
Thus, the sense of sight and not the sense of hearing 
is the active sense in relation to this offence. 

A false or unlawful imprisonment is an assault. 
Kidnapping, being a false imprisonment, is likewise 
an assault. (See under these headings at the end 
of this chapter). 

Battery. : ; 

A battery is the choate physical act of aggression on the person 
of another: it is the assault of common meaning. So we have 
an assault and battery as one complete offence. It takes in all 
completed physical acts of aggression, from the mere hostile 
laying of the hand on the arm of another, as in anger, to a 
wounding or a violence so great as to draw blood. 

Thus, any act done in a rude or insolent manner as well as 
in an angry or revengeful manner, such as spitting in a person’s 
face, throwing water over him or merely jostling him is a 
battery, for, in law, every man’s person is sacred and no other 
has a right to meddle with it in the slightest manner. (3 
Blackstone's Commentaries, 120). Even cutting a man’s clothes 
while on his person is an assault, though there is no intention 
to inflict any bodily injury. 

F2 
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Accident is not, however, a defence where a person meaning 
to strike another unintentionally strikes a third person. (R. V. 
Larimer, 17 Q.B.D. 359). 


Actually a battery takes two forms :— 


(a) the non-wounding, and 
(6) the wounding. 


There is no distinction in gravity ; for a non-wounding battery 
can be as much a murder as the most grievous wounding battery. 
Thus a man can actually break every bone in the body of another 
without committing a wounding, as long as no piece of broken 
bone breaks the skin. But where there is a wound, it does not 
matter how small is that wound as long as the skin is broken. 
A mere scratching of the outer-skin is not, however, sufficient to 
constitute a wounding. 


The ordinary offence of battery by wounding is a misde- 
meanour, but it becomes a felony where the intention is by any 
means whatsoever to do grievous bodily harm or to maim, 
disfigure, or disable, or to resist arrest. 


Malice. 


As in all other crimes, so in assault and battery, malice is an 
essential ingredient, because there can be no criminal bodily 
injury without the malicious intent. As has already been 
shown, malice is of two types: express and implied. So in 
assault and battery we have implied malice arising from the 
nature of the act itself, from its likelihood to cause injury, or 
from the bad motive underlying the act. Mere negligence, 
however, no matter how gross, is not sufficient to imply malice. 


Legal Excuses to Assault and Battery. 
Assaults and batteries are excused where they occur :— 
(1) By misadventure. 
(2) By consent. 
(3) In self-defence. 
(4) In lawful sport. 
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(5) In lawful correction. 
(6) In trespass. 
(7) By legal process. 
The legal excuses of misadventure, self-defence, lawful sport, 
lawful correction and legal process have already been outlined. 
Consent and Trespass remain. 


Consent. 

The principle underlying the excuse of consent is that where 
freely given by a rational and sober person knowing the nature 
of the act, unless such act amount to a mayhem, or to a breach 
of the peace, it is a good and valid answer. (R. v. Coney, 8 
Q.B.D. 534). 

But fraud vitiates consent. (R. v. Bennett, 4. F. & F. 1105). 

There may also be circumstances when consent is no defence 
because of youth, as in the case of a young child, mental 
incapacity, force, or threat, when in law it could not be 
considered to have been freely given, or when because it is not 
otherwise by law allowed to be given (as in carnal knowledge of 
a girl under 17 years of age), or because of the unlawful nature 
of the act itself. 

The excuse is, of course, subject to the limitations imposed 
by the Criminal Law Amendment Act, 1935, so far as offences 
against young girls are concerned. 


Trespass. 

The principle underlying the excuse of trespass is that a 
person is entitled to use sufficient force, but only such sufficient 
force as is necessary and no more, to protect his property 
or to compel a trespasser to leave his premises. The trespasser 
must first, however, have been requested to leave and must 
have refused to do so. 

A police officer is in the same position as any ordinary person 
where he enters a house or premises without authority to make 
inquiries or to make an arrest. On being requested to leave 
and on his refusing to do so, the sufficient force necessary to 
put him out can be used. 

Classes of Assaults, 
Assaults fall into six broad categories :— 
(1) The Common (or minor) assault. 
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(2) An assault occasioning actual bodily harm. 

This is the battery of common meaning. 

Both are misdemeanours punishable on indictment 
(Sec. 47, O.P.A., 1861) or summarily (Secs. 42-46, 
O.P.A., 1861. Sec. 11. Criminal Justice Act, 1951). 

In regard to the summary offences of assault or 
battery, the complaint must generally be made by 
or on behalf of the party aggrieved, except in the 
case of youth, age or infirmity, or in the case of a 
female (where it is not an indecent assault), when a 
third party, with a protective motive, may institute 
these summary proceedings, even without the express 
authorisation of the party aggrieved. Where, how- 
ever, the party aggrieved, from fear or any other 
motive, refuses or declines to prefer a complaint, and 
where it is in the public interest that a complaint 
should be preferred, a third party—the common 
informer—and that includes a member of the Garda 
Siochana, may prefer the complaint under Sec. 42, 
Offences Against the Person Act, 1861. This is 
possible by reason of the provisions of Section 11 of 
the Criminal Justice Act, 1951, which gives a District 
Justice jurisdiction to proceed and adjudicate on 
such a complaint, notwithstanding that the party 
aggrieved has declined or refused to prefer the com- 
plaint, and the fact of that refusal need not now be 
proved. 

In the ordinary course of events, the provisions 
relating to these summary offences of assault and 
battery are primarily designed to give the ordinary 
person a legal means of redressing minor assaults and 
batteries in regard to which the police would not be 
constrained to act officially because of their petty or 
private nature. 

(3) (a) An assault with intent to commit a felony, or to 
resist or prevent arrest ; 

Note :—An assault to resist or prevent the arrest, 
i.e., the lawful apprehension or detainer, of oneseif, 
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or of any other person for any offence whether 
indictable or not may be on any person and not 
necessarily on a peace officer. The words “ peace 
officer ’’ include a sheriff and his officers and court 
officers executing civil court processes as well as a 
police officer. 

(6) An assault on, resistance to, or wilful obstruction of 
a peace officer in the due execution of his duty, or 
any person acting in aid of such officer. 

Under Sec. 10 of the Summary Jurisdiction (Ir.) 
Act, 1862, an offence under this Section (38) may be 
dealt with summarily, if it is of a trivial nature, 
under Sec. 42 of the Offences Against the Person 
Act, 1861, or it may be dealt with under Sec. 12, 
Prevention, of Crimes Act, 1871, which is a summary 


offence. 
These are indictable misdemeanours (Sec. 38, 
O.P.A., 1861). 


(4) (a) An unlawful wounding or causing grievous bodily 
harm is a misdemeanour (Sec. 20, O.P.A., 1861). 

(5) But, an unlawful wounding or causing grievous bodily 
harm, or shooting or attempting to shoot at any 
person, with intent to maim, disfigure, disable or do 
other grievous bodily harm to any person, or with 
intent to resist or prevent arrest, is a felony (Sec. 18, 
O.P.A., 1861). 

(5) The enabling the commission or the attempt to commit 
any indictable offence on the person by 

(a) any attempt at choking, suffocating or strangling 

any person ; 

(6) administering any stupefying drug, thing or matter, 

is a felony (Secs. 21 & 22, O.P.A., 1861). 
(6) The unlawful administering of any poison or other 
destructive or noxious thing so as 

(a) to endanger life, or 

(b) to inflict grievous bodily harm, 

is a felony (Sec. 23, O.P.A., 1861). 
But where it is only with intent to injure, aggrieve 
or annoy it is a misdemeanour (Sec. 24, O.P. A. 1861). 
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Note :—Causing any bodily harm to any person by wanton 
or furious driving or racing or other wilful misconduct or neglect 
when in charge of a carriage or vehicle, ig an indictable mis- 
demeanour (Sec. 35, O.P.A., 1861). A bicycle is a vehicle within 
this section (R. v. Parker, 59 J.P. 7938). 

Special provisions in this Act relate to causing bodily harm 
by explosives, corrosive fluids, the endangering of the safety of 
passengers on a railway, and the impeding the saving of life, 
which are all felonies. They are comparatively rare crimes. 


Kidnapping and False Imprisonment. 


The stealing and carrying away or secreting by force or fraud 
against his will of any person, sometimes called kidnapping, 
which is an offence at common law, is a false imprisonment of a 
most aggravated species. (People v. Hdge, 19438, IR. 115 at 
146, 161). 

Child-stealing (under 14 years) is a felony (Offences Against 
the Person Act, 1861, Sec. 56). 

In an offence of this kind the consent of a boy under 14 years 
of age or of a girl under 16 years of age (see abduction) is 
immaterial. That it is without the consent of the parent or 
lawful guardian is sufficient. 

Where the carrying away or secreting is beyond the seas, 
kidnapping is a specific and recognised offence. (People v. Edge, 
supra, at 170). 

Kidnapping is not a nomen juris (legal name or title of an 
offence). Its usage in law courts seems to have been confined 
to the taking and carrying away by force of males or females, 
sometimes out of the realm, sometimes to distant parts. Taking 
or carrying away in this manner would ordinarily be the crime 
of assault, or false imprisonment or criminal conspiracy, and in 
some cases might constitute all these crimes. (The People v. 
Hidge, supra, at 138). 

False imprisonment is the total and unlawful restraint of the 
personal liberty of another whether by constraining or compelling 
him to go to a particular place, confining him in a prison or police 
station, or private place, or detaining him against his will in a 
public place. 


CHAPTER VIII. 


SEXUAL AND KINDRED OFFENCES 
Unprr this heading we come to deal with two types of sexual 
offence :— 


(1) The natural, and 
(2) The unnatural. 


By the first are meant all the normal oflences that are 
according to nature, while by the latter are meant those offences 
that are against nature, such as incest and sodomy. The natural 
offences can be classified simply as :-— 


(1) Rape and attempted rape. 

(2) Statutory Rape and Defilement of females. 
(3) Indecent assaults. 

(4) Procuration of females. 

(5) Abduction of females. 

(6) Bigamy. 

(7) Abortion. 

(8) Concealment of birth. 


The offences under the three last heads are ethically unnatural, 
but in so grouping them we are concerned with their physical 
aspect. 


The unnatural offences are classified as :— 
(1) Incest. 
(2) Sodomy and Bestiality—the statutory definition of 
which is Buggery. 
(3) Gross indecency between male persons. 


(1) Rape, 
Rape is the unlawful carnal knowledge of a female without 


her consent. It is technically an aggravated form of assault 
to commit which violence—force—was once an essential in- 
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gredient, but which is not so to-day because of the statutory 
amendments of the common law relating to the offence. It 
is a felony at common law and punishable by statute (Sec. 48, 
Offences Against the Person Act, 1861). 

The unlawful carnal knowledge necessary to complete the 
offence is not the completion of the act of having carnal know- 
Iedge of a female. The statutory offence of rape is complete on 
proof of penetration, no matter how slight, and proof of emission 
is not necessary. (Sec. 63, Offences Against the Person Act, 
1861; (R. v. Marsden, 1891, 2 Q.B. 149)). 

Rupture of the hymen is not necessary either (R. v. Hughes, 
2 Moody 190). 

Carnal knowledge of a woman in a state of insensibility, no 
matter how induced, whether normally as in sleep, or by force, 
or by any other means, is a rape, where the offender has knowledge 
of that state, because there is, under any of these circumstances, 
an absence of consent. (&. v. Camplin, 1 Denison, 90). (See also 
under Procuration, second sub-head, on page 94. 

Carnal knowledge of a woman in a state of alcoholic insen- 
sibility due to a deliberate plying with drink for that purpose, 
is rape. (R. v. Logan, 1937, Sc. L.T. 104). Where, however, 
the woman’s condition is due to her own over-indulgence the 
offence may be an indecent assault and not rape. (R. v. Logan 
cupra). 

It is likewise rape where carnal knowledge is had of a woman 
by personating her husband. (Sec. 4, Criminal Law Amendment 
Act, 1885). 

It is rape also where consent is obtained by fraud or false 
pretences, by fear or duress, nor is it any excuse that the woman 
was a prostitute or the mistress of the offender, nor that she 
consented to the offence at first but afterwards withdrew that 
consent before its actual commission, nor even where she 
consented afterwards. (R&. v. Hallet, 9 C. & P. 748). It is not 
a question of the act being against the will of the female but 
merely without her consent. (f. v. Fletcher, 28 L.J.M.C. 85). 

Consent is, of course, the only defence and excuse to a charge 
of rape, but where the girl is under seventeen years of age this 
defence is taken away by statute, (Criminal Law Amendment 
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Act, 1885, as amended by the Criminal Law Amendment 
Act, 1935, where the offence is charged under the statute. 

But though consent is immaterial in the case of carnal 
knowledge of a girl under seventeen years of age it is material 
where the charge is the more serious common law crime of rape 
and the absence of consent, that it was against her will, must be 
proved. (R&. v. Harling, 26 C.A.R. 127), Thus, where a rape 
has in fact been committed, particularly in the case of a girl 
between the ages of fifteen and seventeen years, the proper 
charge is rape, as the unlawful carnal knowledge of a girl between 
these ages is only a misdemeanour. Any difficulties that might 
arise on matters of proof of the major offence are removed by 
Sec. 3 of the Criminal Law Amendment Act, 1935. 

Nor, in this country, is the defence of mistake as to the age 
of a girl who is over fifteen years but under seventeen years— 
that is, that the offender had the bona-fide belief that the girl 
was at least seventeen years of age—now available ; for the 
Criminal Law Amendment Act of 1935 expressly repeals Sec. 5 
of the Criminal Law Amendment Act of 1885, whieh made this 
defence available. 

Mistake as to age is, however, together with surrounding 
circumstances admissible in lessening the gravity of the offence 
and in mitigation of sentence. (P. v. Kearns, 1949, I.R. 385). 

A husband cannot commit rape on his wife, but he can be a 
principal in the second degree as the aider or abettor of a rape 
on his wife by another. A woman can be guilty as a principal 
in the second degree for aiding or abetting in the rape of another 
woman. (i. v. Ram, 17 Cox 609). Where, however, the wife is 
legally separated, her husband can be guilty of rape on her. 
(R. v. Clarke, 1949, 2.4.E.R. 448). 


Incapacity. 

A boy under fourteen years is irrebuttably presumed incapable 
of rape or of an attempt thereat, whether he is or is not fully 
developed and actually did commit the offence. In accordance 
with this presumption of law, the marriage age of a male has 
always been fourteen years. (R. v. Waite, 1892, 2, Q B. 600). 

But it has been held that a boy under fourteen years of age 
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can be convicted of an indecent assault when indicted for rape, 
statutory rape or unlawful carnal knowledge and the facts prove 
the commission of one or other offence, in a case decided under 
a section of an earlier Statute similar to Section 3 of the Criminal 
Law Amendment Act, 1935.* (R. v. Williams, 1893, 1 Q.B. 
320). This decision, however, appears to have been based on a 
misinterpretation of the purpose and wording of the section and 
of the irrebuttable presumption of incapacity. Again, the 
question of consent will arise in the case of an indecent assault 
when the female concerned is over the age of fifteen years ; for, 
where there is that consent there cannot be any conviction. 

It has also been held that in such circumstances he can be 
convicted of a common assault (R. v. Brimilow, 2. Moody, 122), 
while, where it sufficiently appears that he had a mischievous 
discretion, he can be convicted as a principal in the second 
degree where he aids or assists in the commission of a rape. 


(2) Statutory Rape and Unlawful Carnal Knowledge. 
These offences are the unlawful carnal knowledge :— 
(1) (a) of females under fifteen years of age (statutory rape) 
(Sec. 1, Criminal Law Amendment Act, 1935). 
(b) of females over the age of fifteen years and under the 
age of seventeen years (Sec. 2, Criminal Law Amend- 
ment Act, 1935). 

Up to fifteen years of age the offence is a felony, 
but where the female is over fifteen years of age and 
under seventeen years of age it is a misdemeanour 
only. (Secs. 1 and 2 of the Criminal Law Amendment 
Act, 1935). 


* [Sec. 3 of the Criminal Law Amendment Act, 1935, provides : “‘ If upon 
the trial of any indictment for rape or any offence made a felony by Section 1 
of this Act, the jury shall be satisfied that the defendant is guilty of an offence 
under Section 3 of the Criminal Law Amendment Act, 1885 (procuration), 
or under either Section 1 or Section 2 of this Act, or of an indecent assault, 
but are not satisfied that the defendant is guilty of the felony charged in such 
indictment, or of an atiempt to commit the same, then and in every such case 
the jury may acquit the defendant of such felony and find him guilty of such 
offence as aforesaid, or of an indecent assault (as the case may be), and 
thereupon such defendant shall be liable to be punished in the same manner 
as if he had been conwicted of such offence as aforesaid, or for the mis- 
demeanour of indecent assault, as the case may be.’’] 


Indecent Assault 93 


(2) of any woman or girl who is an idiot, or an imbecile or 
is feeble-minded, where the offender had knowledge 
of the fact. (Sec. 4, Criminal Law Amendment Act, 
1935). This knowledge need not be alleged in the 
indictment but it must be proved. (P. v. Scanlon, 
73 LL.T.R. 96). 

As a matter of practice, it is, however, proper to 
allege this Knowledge in a charge under this section. 

A person having charge or carrying on an institu- 
tion having charge of such a woman or girl or an 
officer or servant in such an institution found guilty 
of this offence is liable to increased punishment under 
Sec. 254 of the Mental Treatment Act (No. 19) 1945. 

This offence is a misdemeanour. 

Note.—An idiot is a person born without a mind ; 
an imbecile is a person deprived of the mind by disease 
or injury; and a feeble-minded person is a person, 
so born or, through disease or injury, of impaired 
mental] faculties. 

These offences are of the same character as rape (R. v. 
Wilkkams, 1893, 1.Q.B. 320)—unlawful carnal knowledge—and 
the same principles of proof apply, with the exception that the 
capacity to consent is taken away by statute. At common law, 
carnal knowledge of a girl under ten years of age is rape. 
Successive statutes have raised this age up to fifteen years with 
a secondary protective age up to seventeen years, by taking 
away the capacity to consent. 

Attempts to commit any of these offences are misdemeanours 
(Secs. 1 (2), 2(2) and 4, Criminal Law Amendment Act, 1935). 
Important provisos enact that no prosecution for offences under 
Secs. 2 and 4 of the Act shall be commenced more than twelve 
months after the date on which such offence is alleged to have 
been committed. 


(8) Indeeent Assault. 

An indecent assault on a female is any indecent touching 
without her consent and is punishable under Sec. 6, Criminal 
Law Amendment Act, 1935). 

It is a misdemeanour. 
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This is an offence of its nature short of the commission or 
attempt to commit rape or to defile. Where the female is 
under fifteen years of age, consent is not an excuse or defence. 
(Sec. 14, Criminal Law Amendment Act, 1935). 

An indecent assault on a male person, either by a male or a 
female, is a misdemeanour, for, contrary to general belief, a 
woman can commit an indecent assault on a male. She 
can also commit an indecent assault on another woman. 
(Sec. 62, Offences Against the Person Act, 1861; sec. 6, Criminal 
Law Amendment Act, 1935; &. v. Hare (C.C.A. Eng.), 67, L 
L.T. & S.J. 346). 


(4) Proeuration. 
This offence comes under two heads :— 

{1) The procuring of any girl or woman, who is not a com- 
mon prostitute or of known immoral character, to 
have uniawful carnal connection with any other 
person or persons, or the procuring of any woman 
or girl for the purpose of making her a common 
prostitute or to become an inmate of a brothel at 
home or abroad. (Sec. 2, Criminal Law Amendment 
Act, 1885), as amended by Sec. 7, Criminal Law 
Amendment Act, 1935). 

(2) The procuring of any woman or girl, of any age, by 
threats, or intimidation. by false pretences or false 
representations, for the purpose of having any 
unlawful connection, or by the application of any 
alcoholic or intoxicant or any drug, matter, or thing, 
with intent to stupefy or overpower, to enable any 
person to have unlawful carnal connection with such 
woman or girl is an offence under Sec. 3 of the Criminal 
Law Amendment Act, 1885, as amended by Sec. 8 
of the Criminal Law Amendment Act, 1935. 

Seduction of a woman by a married man under a promise 
of marriage is a false representation under this section. (A. v. 
Williams, 62 J.P. 310). 

In regard to false pretences and false representations, the 
statute provides that no offence is committed when the woman 
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or girl concerned is a common prostitute or of known immoral 
character. 

The evidence of one witness only is not sufficient in offences 
under this head; there must be corroboration in some material 
particular, 

To commit this offence in any of its forms, it is necessary 
that there should have been some real procuration, either com- 
pleted or attempted, and no offence is committed where it is 
shown that the girl needed no procuring at all and acted of 
her own free will. (&. v. Christian, 23 Cox 540). 

Procuration is a misdemeanour. 


(5) Abduction. 

Abduction is the unlawful or forcible taking or detention 
of any female against her will, or against the will of her father, 
mother or guardian. Where the girl is under sixteen years (Sec. 
55, Offences Against the Person Act, 1861), or where the girl 
is under eighteen years and the intent is that she should be 
carnally known (Sec. 7 Criminal Law Amendment Act, 1885, 
as amended by Sec. 20, Criminal Law Amendment Act, 1935) 
the offence is a misdemeanour, but in its more serious forms, 
set out below, the offence is a felony. 

Special powers of arrest without warrant for this offence are 
given by Sec. 19 of the Children Act, 1908. 

The presence of a corrupt motive or of a particular carnal 
intent is not an essential ingredient, nor is the absence of either 
a defence, (R. v. Prince, L.R. 2, C.C.R. 154; &. v. Jarvis, 20, 
Cox 249), where the girl abducted is under sixteen years. 

The consent of the girl herself is no defence, not even where 
the proposal to go away comes from the girl and not from the 
man. (kh. v. Robins, 1,C. & K. 456). But where the initiative 
and the active arrangements in the going away were taken and 
made by the girl, this is a defence (2. v. Jarvis, 1903, 20 Cox, 
C.C. 249). 

A mistake as to age of the girl, even though bona-fide, is 
no defence, as the man is bound at his own peril to find out her 
correctage. (R.v. Mycoch, 12,Cox28; R. v. Olifier, 10, Cox 402). 

And where the age of the girl abducted is between sixteen and 
eighteen years, a belief that the girl was over the age of eighteen 
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years is now no defence. (Sec. 7 of the Criminal Law Amendment 
Act, 1885, amended by Sec. 20, Criminal Law Amendment Act, 
1935). 


The abduction of an heiress is— 

(1) The taking away or detention of an heiress of any age 
against her will from motives of lucre with the intent 
that she be married or carnally known. 

(2) The fraudulently alluring, taking away, or detention, 
of a heiress under 21 years of age out of the possession, 
and against the will, of her father or mother or 
guardian with intent that she should be married or 
earnally known. 

It is a felony (Sec. 53, Offences against the Person Act, 1861). 


Forcible Abduction of any Woman. 

The forcible taking away and detention of any woman of any 
age against her will, with the intention that she should be 
married or carnally known, is likewise a felony. (Sec. 54, 
Offences Against the Person Act, 1861). 


(6) Bigamy. 

Bigamy is the entering into a second marriage contract when 
the first marriage is still legally in existence. In the terms of 
Sec. 57 of the Offences Against the Person Act, 1861, “ whoever, 
being married, shall marry any other person, whether the second 
marriage shall have taken place in Ireland, or elsewhere, shall 
be guilty of a felony.” 

The statutory exceptions are :— 

(1) Any second marriage contracted elsewhere than in 
Ireland by any other than an Irish citizen, This 
means that an American or Frenchman, for 
example, who is already married in this country 
can marry again abroad with impunity despite the 
still existing prior marriage. He is not, however, 
immune from the application of the law of bigamy 
in his native country, if any and if applicable. 

(2) Any second marriage contracted by a person whose 
husband or wife has been continually absent from 
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such person for seven years and who is not known 
by such person to be living within that period. 

This defence is available at all times even though 
several bigamous ceremonies were gone through be- 
tween the lawful marriage and the bigamous marriage 
charged. (R. v. Taylor, 1950, 2.A.E.R. 170). 

(3) Any second marriage contracted after the dissolution 
of the first marriage. 

Article 41 (3) (3°) of An Bunreacht provides : 
‘No person whose marriage has been dissolved under 
the civil law of any other State but is a subsisting 
valid marriage under the law for the time being in 
force within the jurisdiction of the Government and 
Parliament established by this Constitution, shall be 
capable of contracting a valid marriage within that 
jurisdiction during the lifet:me of the other party 
to the marriage so dissolved.” 

The object of this is to prevent persons married in 
this country ftom going to another country for the 
purpose of obtaining a divorce and then returning 
here and contracting another marriage. This statu- 
tory exception is as far as it conflicts with An 
Bunreacht of no legal effect. It would then appear 
to be bigamy for citizens of Ireland who have been 
divorced elsewhere to go through a second marriage 
ceremony in Ireland. 

There is no such thing as a dissolution of marriage 
in this country (Article 41 (3) (3°), An Bunreacht). 
There is, however, a divorce a mensa et thoro, which 
is no more than a judicial separation as it does not 
affect the marriage as such nor give any right to 
re-marrv. 

But a second marriage within the seven years in 
the belief held in good faith and on reasonable 
grounds that the other party to the first marriage 
is dead is not bigamy. (2. v. Tolson, 23 Q.B.D. 168). 

(4) Where the first marriage has been declared null and 
void by a court of competent jurisdiction. An 
G 
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ecclesiastical annulment is not sufficient in the eyes 
of the law. It must be confirmed by a lay court of 
competent jurisdiction. (Sec. 57. Supra.) 
The grounds on which a marriage is, or can be declared, null 
and void are :— 

(1) Insanity of one of the parties (51 Geo. III, C. 37). 
If one of the parties was a certified (by commission) 
lunatic at the date of the marriage it is null and void 
unless the party is declared sane by a similar com- 
mission beforehand ; but if so found a lunatic after 
the marriage it is voidable only. 

(2) If contracted within the prohibited degrees of con- 
sanguinity* and affinity. Consanguinity is relation- 
ship by blood and affinity is relationship by marriage. 

(3) Incapacity: The ages of capacity for marriage are, 
boys 14 years and girls 12 years. 

(4) Impotence. 

(5) Want of real consent. An appearance of a consent to 
a marriage obtained by fraud or duress or by a 
combination of both is no real consent. (Griffith v. 
Griffith, 78 I.L.T.R. 95). 

A bigamous marriage is, of course, null and void ab initio. 

Though the second bigamous marriage is in itself void, this 
is no defence ; for bigamy in the terms of the statute has been 
committed. 

If the other party is aware of the bigamous nature of the 
marriage he or she is a principal in the second degree. 


* The prohibited degrees of relationship are :— 

(1) Grandparents : Step-grandparents, grandparents-in-law. 
(2) Uncles and Aunts: Uncles- and Aunts-in-law. 

(3) Parents, step-parents, parents-in-law. 

(4) Children, step-children, children-in-law. 

(5) Brother and sister, brother-in-law and sister-in-law. 

(6) Grandchildren, grandchildren-in-law, step-grandchildren. 
(7) Nephews and nieces, nephews and nieces-in-law. 

These prohibited degrees have, however, been modified in two respects, 
by the Deceased Wife's Sister’s Marriage Act, 1907, which permits a man 
to marry his deceased wife’s sister (his sister-in-law), and by the Deceased 
Brother’s Widow's Marriage Act, 1921, which permits a man to marry 
his deceased brother’s widow (his sister-in-law), both Acts being known 
together as the Marriage (Prohibited Degrees of Relationship) Acts, 1907 
and 1921. 
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It is the appearing to contract a second marriage and the 
going through the ceremony which constitutes the crime of 
bigamy, otherwise it could never exist in the ordinary cases, as 
a previous marriage always renders null and void a marriage 
which is celebrated afterwards by either of the parties during the 
lifetime of the other. It makes no difference that the second 
marriage was or was not in itself prohibited and therefore null 
and void. (R. v. Brown, 1843, LC. & K. 144, R. v. Robinson, 
26 C.A.R. 129). 

A woman wronged by a bigamous marriage has a right of civil 
action founded on the Tort of Deceit, 7.¢., the false pretence of 
freedom to marry. 

A bona-fide belief on reasonable grounds that the first marriage 
was not legal and subsisting is a good defence. (R. v. Dolman, 
1949, 1.A.K.R. 813). 

It has been held in England that a marriage there where one 
of the parties is lawfully married according to Hindu law which 
recognises polygamy is bigamous. (Baindail v. Baindail, 1945, 
2.A.E.R. 374). 


(7) Abortion. 

Abortion is the destruction, by an unlawful miscarriage, of an 
unborn infant in its mother’s womb, procured by the 
means of a poison, noxious substance, instrument, or any other 
thing whatsoever. 

It is a felony. 

This destruction is not a killing in the sense of murder, as an 
unborn infant has no separate existence apart from its mother 
and is therefore looked upon as having no existence at all. 

The law, nevertheless, holding all. human life to be sacred, 
extends its protection to the unborn child in the womb. It is 
only when it is necessary to preserve the life of the mother that 
the destruction of an unborn infant in its mother’s womb can 
be lawful, but it is not permitted by natural law, which 
recognises the unborn child as having a separate existence and a 
separate and indefeasible right to life. 

And if a doctor, acting bona-fide and with adequate knowledge, 
reasonably believes that a continuance of pregnancy will be to 

G2 
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make the mother a physical or mental wreck, it is his duty to 
operate. (R. v. Bourne, 1938, 3 A.E.R. 615). This English 
decision arose out of the prosecution of a surgeon who had 
openly operated on a young girl who had been the victim of a 
rape. 

Bourne's case cannot be accepted as good law in this country, 
contrary as.it is to every accepted principle. It could only have 
a place in a law which recognises divorce and birth control, 
neither of which are recognised here. 

It is as much an offence for a woman herself to procure or 
attempt to procure an unlawful miscarriage as it is for any other 
person to procure or to attempt to procure it for her. There is 
this difference, however, that in the case of the woman herself 
it is an essential ingredient of the offence that she was actually 
with child at the time, whereas in the case of any other person 
it is immaterial whether the woman was or was not with child. 
Sec. 58, Offences Against the Person Act, 1861). 

Practically speaking, there is not, under the provisions of 
Section 58 (supra), any distinction between the procuration of 
an abortion and the attempt to procure an abortion as the 
statute deals with the administration of amy jvison or other 
noxious thing or the unlawful use of any instrument or other 
means whatsoever with intent to procure a miscarriage and is 
silent as to whether a miscarriage was or was not effected. It 
is the felonious act and not the result of the act with which 
the law deals. 

There can, of course, be an attempt to commit this offence, 
which would itself be a common law misdemeanour. 

It is likewise an offence unlawfully to supply or procure any 
such poison, noxious substance, instrument, or other thing 
whatsoever, with the knowledge that same is to be used or 
employed with the intention of procuring a miscarriage, and this 
is so whether the woman was or was not in child. (Sec. 59, 
Offences Against the Person Act, 1861). 

This is a misdemeanour. By noxious is meant harmful as 
distinct from poisonous. 

It does not matter that the thing taken would not and could 
not have procured a miscarriage as long as it was a poison or 
noxious substance. 
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A woman can be guilty of aiding and abetting the procuring, 
or the attempt to procure, a miscarriage on herself whether or 
not she was With child and guilty also of conspiracy for the same 
purpose. 

Tf a woman dies as the result of the felonious act committed 
by another that person is indictable for murder. 


(8) Concealment of Birth. 

Concealment of birth is a secret disposition, by any person, 
of the dead body of a child, whether such child dies before, at, 
or after, birth, in an endeavour to conceal the birth of the child. 
(Sec. 60, Offences Against the Persons Act, 1861). 

The purpose of the act must be concealment from the world 
at large and not just from any particular individual or individuals. 

Concealment of birth, which is a misdemeanour, is the statu- 
tory alternative verdict to Infanticide. 


THE UNNATURAL SEXUAL OFFENCES. 
(1) Incest, 

Incest is carnal intercourse, whether with consent or not, 
with a blood relation within the forbidden degrees of consan- 
guinity, which, in regard to this crime, are : grandparent, parent, 
brother and sister, son and daughter, whether of full or half 
blood, legitimate or illegitimate. 

It is a misdemeanour (Punishment of Incest Act, 1908). 
Where the age of a girl concerned in this offence is under 
fifteen years the offence is punishable under Sec. 1 of the Criminal 
Law Amendment Act, 1935). (Sec. 1 of the Punishment of 
Incest Act as amended by Sec. 12 of the Criminal Law Amend- 
ment Act, 1935). 

Any female over seventeen years of age consenting to incestuous 
relations is guilty of a misdemeanour. (Sec. 2, Punishment of 
Incest Act, 1908, as amended by Sec. 12, Criminal Law Amend- 
ment Act, 1935.) 

To establish this offence it is necessary to prove not only the 
relationship but the knowledge in the accused person’ of the 
relationship. (R. v. Carmichael, 27 C.A.R. 183). 

It is punishable by penal servitude up to seven years as well 
as by imprisonment. 
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An attempt by a male person to commit incest is also a 
misdemeanour but it can only be punished by imprisonment 
with or without hard labour for any period not exceeding two 
years. 

A female under seventeen years of age cannot be guilty of 
this cffence, nor can a female of any age be guilty of an attempt 
to commit it. 

All proceedings in relation to this offence must be heard in 
camera. 


(2) Sodomy. 

Sodomy is the most infamous and horrible of all crimes. It 
is “the abominable crime of buggery,” the having carnal 
knowledge of another man or woman or of an animal against the 
order of nature. It is punishable under Sec. 61, Offences Against 
the Person Act, 1861. 

It can be committed :— 

(a) by a male with a male (per anum) ; 

(o) by a male with a female (per anum) ; 

(c) by a man or a woman with an animal, which is the crime 
of Bestiality. 

It is a felony at common law. 

As in rape, this offence is established on proof of penetration, 
only, no matter how slight: proof of emission of seed is not 
necessary. 

It is carnal knowledge within the meaning of Sec. 63, Offences 
Against the Person Act, 1861. An attempt to commit this 
crime is a misdemeanour. (Sec. 62, O.P.A. 1861). 

Aiders and abettors in this abominable offence are treated 
as principals of the first degree. 

Where boys under fourteen years of age, or girls under 12 
years of age, are concerned they are considered incapable of 
committing this offence and cannot be found guilty of it. 


(3) Gross Indeceney. 

Other acts of gross indecency between male persons are 
offences under Sec. 11 of the Criminal Law Amendment Act, 
1885. 

They are all indecent acts of a gross nature and purpose 
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between male persons, not of the nature of sodomy, and are 
misdemeanours. 

Actual physical contact is not necessary to constitute this 
offence. (A. v. Hunt, 1950, 2.A.E.R. 291). But an acting in 
concert is an essential ingredient of the offence. 

An indecent assault of any kind on a male person is also a 
misdemeanour, whether it is committed by a male or a female. 
(Sec. 62, O.P.A. 1861). 

The procuration or attempt to procure the commission of this 
crime is a misdemeanour, and so is the solicitation of another 
to its commission. (R. v. Ransford, 13 Cox 9). 


Kindred Offences. 
The kindred offences fall under two broad heads :— 
(1) Public Indecency. 
(2) Obscene Libels. 


Public Indecency. 

All acts of an indecent nature committed at or near or in 
the sight of any place along which the public habitually pass 
as of right or by permission are offences under Sec. 18 of the 
Criminal Law Amendment Act, 1935. Such acts as indecent 
exposure of the person, whether deliberate as to females, or 
when bathing, fall within this section. An act is indecent if 
it offends modesty, causes scandal or injures the morals of the 
community. The act must have, however, been visible to more 
than one person. (R. v. Farrell (1862) (Ir.), 9 Cox 446). 

It would appear, however, that this rule requiring that the 
indecent act, which, incidentally may be committed by a female 
as well as by a male person and which need not involve an actual 
indecent exposure of the person, must have been visible to more 
than one person does not apply to the offence under Sec.18 of the 
Criminal Law Amendment Act, 1935, or under Sec. 4 of the 
Vagrancy Act, 1824 (which is confined to indecent exposure by a 
male person). 

Any other offence against public decency which does not fall 
within the statutory provisions is still misdemeanour at the 
common law. 
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The statutory punishment is a fine not exceeding two pounds, 
or imprisonment not exceeding one month, or both, 


This offence was formerly a misdemeanour at the common 
law. 

The holding of an exhibition of any kind which is indecent 
is a misdemeanour at the common law. 


(2) Obscene Libels. 


An obscene libel is any written, printed, or photographed 
matter suggesting or inciting to sexual immorality or unnatural 
vice, or likely in any other similar way to corrupt or deprave. 
Its publication is a misdemeanour. Provision for the censoring 
and banning of books, periodicals, and other publications, 
particularly where they relate to contraception, is made by the 
Censorship of Publications Act, 1929. The importation for 
sale, exposure for sale or sale of banned books, and particularly 
of indecent pictures, are summary offences under this Act. 
(Secs. 10 and 18) and punishable as such. 

Any public selling or exposure for sale, or to public view, 
or procuring for same, of any obscene book, picture, or print is 
likewise a misdemeanour at the common law. Any wilful exposure 
to view in any public place of any obscene print, picture or other 
other indecent exhibition is also an offence under Sec. 4 of the 
Vagrancy Act, 1824, and under Sec. 72, of the Towns Improve- 
ment (Ir.) Act, 1854, where it applies. 


Sale of Contraceptives. 


The sale or importation for sale of contraceptives is prohibited 
by Sec. 17, Criminal Law Amendment Act, 1935. 
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CHAPTER IX. 
ARSON AND MALICIOUS DAMAGE TO PROPERTY. 


Arson. 

Arson has always been looked upon as a heinous offence. 
Tn ancient times not only was it the only known crime as such 
against property but it was moreover punishable with death. 

All other offences against property were merely civil wrongs 
and trespasses to which civil remedies were attached. 

Now, however, malicious damage or injury to any property 
is a crime, the principal act governing this particular type of 
offence being the Malicious Damage to Property Act of 1861. 

Arson at common law is the deliberate and malicious burning 
of any dwelling-house, the definition of “ house ” being extended 
to include any outhouses, barns, or other buildings belonging 
to and contiguous to the house. 

Statutory arson is, however, much wider in application and 
scope, taking in not only buildings of all types, but ships, crops, 
whether standing or cut and stored, woods, plantations of trees, 
heath, gorse, furze or fern and even coal mines (Malicious Damage 
to Property Act, 1861). 

It is a felony. An attempt to commit arson is an exception 
to the rule that attempts to commit crimes are misdemeanours. 
And, where it concerns the setting fire to any matter or thing 
in, against or under any: building, under such circumstances that 
if the buildings were thereby set fire to the offence would amount 
to a felony, the attempt thereto is made a felony. (Sec. 8 of 
Act). 

An unfurnished house the walls of which are standing and the 
roof on is a building within the provisions of the Act. (A. v. 
Manning, L.R. 1 C.C.R. 338). E 

As in some other crimes, the inchoate offence in arson is made 
the full felony, and it is well-established law that the mere 
charring of the woodwork, no matter how small is sufficient 
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to constitute the crime of arson when such charring is the result 
of the deliberate act of arson which did not further materialise. 

A mere surface scorching, however, is not sufficient : the fire 
must have, so to speak, actually penetrated the surface. 


In arson the question of the ownership of the house does not 
arise, nor-is it necessary that there should have been an intention 
to injure or defraud any particular person, though it is necessary 
that there should have been an intention to injure or 
defraud. Mere neglect, no matter how gross, that results 
in a fire is not criminal even where done in the commission of a 
felonious act unless the felonious act was one likely to result in 
the other, as where the house of a third party is burned down as 
a result of the malicious burning of another house of such a 
proximity that it was a probable consequence to the criminal 
act. (R&R. v. Harris, 15 Cox 75). 


Indeed, the fact of absence of malice or spite against the owner 
or occupier of the property is no answer to a charge of arson. 
(Sec. 58, Malicious Damage to Property Act, 1861). Nor is it 
any answer that the property involved was in the possession 
of the offender. (Sec. 59 of Act); for a person can do as 
malicious an act in regard to his own property as to that of 
anybody else. So that if a man in temper and with malicious 
intent proceeded to fire or smash up his own house or outhouse 
—he is guilty of a criminal offence under this Act. 


In such a case the intent may be to spite a wife or relative, 
or, in the case of a tenant, the landlord. 


But when the house burned is the property of the accused 
person himself no intent to defraud can be inferred from the 
mere fact of incendiarism. Some additional fact or facts such 
as that the premises were insured and that the accused was 
financially embarrassed must be.established by evidence before 
the inference can be drawn that the accused burned his own 
house with intent to defraud. (A. G. v. Kyle, 1933, IR. 15). 
Otherwise, a man can, of course, burn his own house or property, 
even for the simple, if mad, pleasure of seeing it burn, as long 
as he does not offend against the law in any other way, as, for 
instance, the common law. 
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The principal statutory offences of arson are :— 
(a) setting fire to churches, meeting houses and places of 
Divine Worship (Sec. 1) ; 

(6) setting fire to any dwellinghouse, any person being 

therein (Sec. 2) ; 

(c) setting fire to any house, stable, warehouse, outhouse, 

office, shop, farm or factory building, or hovel 

(Sec. 3) ; 
setting fire to any station, warehouse or building on any 

railway, dock, harbour or other navigation canal 

(Sec. 4) ; 

(e) setting fire to any public building (Sec. 5) ; 

(f) setting fire-to any other building (Sec. 6) ; 

(g) setting fire to any matter or thing being in, against, or 
under any building, under such circumstances that 
if the building was thereby set fire to, the offence 
would amount to a felony (Sec. 7); 

(k) attempt to commit any of these offences (Sec. 8) ; 

(t) setting fire to ships or vessels (Secs. 42 and 43) ; 

(j) setting fire to any crops or woods, heath, gorse, fern 
(Sec. 16) ; 

(k) setting fire to any stack of crops, etc., turf, coal, wood 
(Seer i); 

(i) any attempt at either (j) or (k) (Sec. 18). 

Arson, like most other major crimes, is also an offence against 
the common law: in this case a felony. There is, however, a 
secondary, but important, offence of arson at common law 
which is only a misdemeanour. This common law misdemeanour 
of arson is the burning of one’s own house in a town or so near 
to other houses as to be a danger to them. 

In the case of every felony punishable under this Act every 
principal in the second degree and every accessory before the 
fact is liable on conviction to the same punishment as a principal 
in the first degree. (Sec. 56). 
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Malicious Damage. 


Malicious damage is the doing wilfully and of malice afore- 
thought of any deliberate act intended to do damage to property. 
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The means of causing the damage are immaterial as long as the 
malicious intent to do the damage is there, and though the Act 
(The Malicious Damage to Property Act, 1861) makes special 
provision for damage done riotously or by a tenant, its purpose 
is to relieve the shortcomings of the common law. 

Not only does it include injury to buildings, machinery and 
goods, bridges and railways, trees, plants and fences, but also 
the drowning of mines by water, the opening of flood gates, the 
casting away of ships at sea, the altering of signals or the giving 
of false signals to ships in order to cause their destruction, and the 
maiming of cattle and other animals. 

Malicious damage to property is, as a general rule, a felony, 
but where the nature of the offence itself is slight, it is a mis- 
demeanour and even a minor summary offence. 

The principal felonies include malicious damage to Machinery, 
factory and farm; Trees of a value of more than £1 on private 
property and £5 elsewhere ; Mines, Harbours, or Canals, Bridges, 
Railways, Cattle and Ships. 

Malicious damage to a work of art is, however, only a mis- 
demeanour. (Sec. 39 of Act). 

Unlawful and malicious damage to any electric line or works 
with intent co cut off or diminish the supply of electricity is a 
special felony under the Electricity (Supply) Act, 1927. (Sec. 
111). But wilful damage to gas pipes is only a summary offence 
under the Gas Works Clauses Acts, 1847/71. This is, however, as 
distinct from malicious damage to which the provisions of the 
Malicious Damage to Property Act, 1861, would apply. 

Unlawful and malicious damage (a) to any tree, sapling, shrub, 
or underwood to the amount of ls. at least (a third offence is a 
misdemeanour) (Sec. 22); (6) to any plant, root, fruit or vege- 
table production in any garden, nursery, hothouse, greenhouse, 
or conservatory (a second offence becomes a felony) (Sec. 23) ; 
or (c) to any fence, wall, stile or gate, is a summary offence. 

Unlawfully and maliciously killing, maiming, or wounding any 
dog, bird, beast or other animal, not being cattle, being either 
the subject of larceny or ordinarily kept in a state of confinement, 
or for any domestic purpose, is a summary offence under Sec. 41. 

In the case of allotments, special provision in the Acquisition 
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of Land (Allotments) Act, 1926 (Sec. 17), makes malicious 
damage a summary offence. 


Unlawfully and maliciously killing, maiming or wounding 
cattle is a felony. (Sec. 40). 


General provision is also ‘made for all other unspecified 
malicious damage, injury or spoil, to any real or personal pro- 
perty whatsoever, either of a public or private nature, with the 
distinction that when the offence is committed at night it may 
be punished by penal servitude, or otherwise by ordinary 
imprisonment, with or without hard labour for any term not 
exceeding two years, (Sec. 51), but its value must exceed £50 
(as amended by Sec. 12, Criminal Justice Act, 1951). 

It is a misdemeanour. The damage must, of course, be both 
unlawful and malicious. 


(Note :—Sec. 14 of the Criminal Justice Administration Act, 
1914, does not apply here.) 


Under the Criminal Justice Act, 1951, it comes within 
the summary jurisdiction of the District Court with a 
consequent limitation of the application of the above Sec. 
(51), as the power of the District Court to impose imprisonment 
is limited to a period of six months, while it may impose a fine 
instead, or bind over as may be. 


All minor cases of wilful or malicious damage for which no 
punishment is otherwise provided by this Act are summary 
offences (Sec. 52). As well as imposing a fine up to £50 or a 
sentence of imprisonment up to six months, a District Justice 
may award compensation up to £50. 


The provisions of this section extend to wilful or malicious 
injury to any tree, sapling, shrub or underwood, for which no 
punishment is otherwise provided in the Act. (Sec. 53). 


An important proviso to Sec. 52 sets out that nothing in the 
section shall extend to any case where the party acted under a 
fair and reasonable supposition that he had a right to do the 
act complained of, nor to any trespass, not being wilful and 
malicious, committed in hunting, fishing, or in pursuit of game. 
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Every such excepted trespass is governed by the various statutes 
making such trespasses offences, such as the Game Act 
(Ireland), 1787, Sec. 10 (under which a bona-fide belief in 
a right to enter is no defence) (Collins v. Murphy, 1912 
46 L.L.T.R. 240), and Sec. 15 (2), Game Preservation Act, 1930. 
But, in ordinary cases of trespass, where there is (a) a refusal or 
neglect to leave or (b) a further trespass within three months, 
after a warning by the owner or other authorised person, it 
becomes a summary offence. (Sec. 8, Summary Jurisdiction 
(Ireland) Act, 1851). 

As a general rule a mere trespass on property in which no 
damage is done to any cultivated plants, crops or trees, is no 
offence, and all the trespass notices in the world cannot make 
such an innocent and harmless trespass on the lands or property 
of another a criminal offence. Where, however, a trespasser 
does any damage to any property the offence is complete. 
(Hamilton v Bone, 16 Cox 487). Boys committing frequent 
trespasses on land after a ball commit no offence unless 
some damage is done to a fence or growing crop. Damage 
to the grass itself cannot sustain a charge. (Hley v Lyle, 
50, J.P. 308). Similarly, a person who enters on to lands 
to pick wild mushrooms, wild plants, or wild ferns commits no 
offence unless actual damage is done to shrubs or trees. 
(Gardner v. Mansbridge, L.R. 19 Q.B.D. 217). On the 
other hand, where such damage or injury to fences, trees or 
shrubs occurs, the presence of a prohibitory notice is evidence 
of the wilfulness and deliberate nature of the trespass. It is 
not necessary under Section 52 that this offence should be 
both wilful and malicious ; it is sufficient that it should be one 
or the other. (Hamilton v. Bone, supra; Gardner v. 
Mansbridge, supra; Roper v. Knott, 19 Cox, C.C. 69). A 
trespass on lands on which are cultivated crops (roots or 
plants) is specially covered by Sec. 24 of the Act, and 
malice in this case is an essential ingredient of the offence where 
damage is done, as the unlawfulness of the act, that it is without 
authority, is not sufficient. 

In regard to these offences, in particular, an act is held to be 
done wilfully when it is done with either the intention to cause 
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damage or the knowledge that the act will cause damage to the 
property on which it is committed. (Roper v. Knott swpra). 
In other words, to do an act wilfully means to do it deliberately 
and intentionally and not by accident or inadvertence. 


In the absence of direct proof of malice, the inference that the 
damage done was malicious may be drawn from the facts. 
(Garryspillane Co-Operative Creamery, Lid. v. The Limerick 
County Council, 1944, 10 Ir. J.R., 32). 


Malicious Damage by Explosives, 


The use of explosives to cause malicious damage is looked upon 
by the law as a crime of great gravity, and is dealt with under 
two principal statutes. 


The Malicious Damage Act, 1861, makes it a felony, for which 
the severe punishment of penal servitude for life is provided, 
to use any explosive substance to destroy or damage the whole 
or any part of any dwellinghouse, when any person is therein 
or any building at all whereby the life of any person is en- 
dangered (Sec. 9). The use of explosives otherwise to cause 
damage or destruction, whether of buildings or machinery, tools, 
or other property, and whether or not any explosion took place 
or damage was caused, while also a felony, is not an offence of 
the same gravity (Sec. 10). 


Making or knowingly possessing any explosive substance, or 
any dangerous or noxious thing or any machine, instrument or 
thing for the purpose of committing or enabling the commission 
of any felony under the Malicious Damage Act, 1861, is a 
misdemeanour. (Sec. 54). 


Explosive substance includes any materials for making same 
and any apparatus, machine, implement, or material, or any part 
thereof, used, intended to be used, or adapted for causing, or 
aiding in causing, any explosion in or with any explosion 
substance. 


And under another statute, the Explosive Substances Act, 
1883, causing, by any explosive substance, an explosion of a 
nature likely to endanger life or to cause serious injury to property 
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is a felony, whether or not any injury to person or property is 
actually caused. (Sec. 2 of this Act). So is an attempt or 
conspiracy thereto, or the making, havmg possession, or control 
of any explosive substance for a like purpose (Sec. 3 of this Act), 
or without a lawful object (Sec. 4 of this Act). 

Possession or control, knowingly, of any explosive substance 
for a suspected unlawful object, unless a lawful object is shown, 
is also a felony. The gist of this offence is wilful intentional 
possession under circumstances which will enable a jury to say 


that it was for an unlawful object. (R. v Dacey, 27 C.A.R, 86). 


> 


CHAPTER X. 
BURGLARY AND HOUSEBREAKING. 


Arson and Burglary might be said to have been—and still are— 
the two deadly sins against property and for reasons that are 
too readily apparent—the secrecy, the stealth, the surprise, 
the terror and the breach of the absolute privacy and the personal 
right to peace and sécurity of the individual. Burglary and house- 
breaking are the same offence in all their essentials—the only 
actual difference being that the offence is burglary if committed 
at night, z.e., between 9 p.m. and 6 a.m. (Sec. 46 (1) Larceny 
Act, 1916) according to Greenwich mean time (Sec. 1 Statutes 
(Definition of Time) Act, 1880, and according to summer time 
when in force (Sec. 1 (2), Suramer Time Act, 1925). Originally, 
by the Statutes (Definition of Time) Act, 1880, time in Ireland 
was according to Dublin mean time, but that part of that Act 
which so provided was repealed by the Time (Ireland) Act, 1916, 
which enacted that time in Ireland for general purposes should 
be according to Greenwich mean time. 

The essential ingredients of these offences are that they must 
be committed by :— 

(a) Breaking into, and 

(b) Entering a dwellinghouse, or breaking out of a dwelling- 
house having entered it without breaking in, 

(c) That it must be occupied, and 

(d) That there must be the commission of, or the intent 
to commit, a felony. 

If there is the lack of one of these there is no crime of burglary 
or housebreaking. (Sec. 25 (Burglary) and Secs. 26 and 27 
(Housebreaking), Larceny Act, 1916). 

A dwelling-house includes outhouses and other buildings 
which are occupied with it or are in direct communication to 
it by a corridor or closed passage, but not otherwise, even if 
within the curtilage (Sec. 46 (2) Larceny Act, 1916). The 
building which constitutes the dwelling-house must be of a 
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permanent nature and not merely a tent or booth at a fair or 
market, even though used as a dwelling. 

The room of a guest in a private house is not his dwelling- 
house but that of the owner of the house. The same rule applies 
to the case of a lodger in a lodging house when the lodging house 
keeper resides on the premises but not otherwise. Tenement 
rooms and such like are the dwelling-houses of the tenants. 

But in the ordinary course of events the owner of a dwelling- 
house may occupy it by means of a servant. Where, however, 
a separate dwelling-house is exclusively occupied by a servant 
or caretaker, even though no rent is paid, it is the dwelling- 
house of the servant or caretaker. 


An unoccupied house occupied temporarily by a watchman 
or by a servant or employee for sleeping purposes only is not a 
dwelling-house within this meaning. 


The room occupied by a guest at a hotel is not his dwelling- 
house but that of the innkeeper. On the other hand the flat 
occupied by a person in a house constitutes his dwelling-house 
and any breaking or entering of it is a breaking and entering of 
a dwelling-house occupied by him. The mere temporary absence 
of the occupier from the house does not affect its character 
as an occupied dwelling-house. 

Breaking and entering a garden gate in the immediate 
precincts of a house is not a burglary or housebreaking (R. v. 
Davis, R. & R. 322). Nor is entering through an open door or 
open window a breaking, but if, having entered, an inner door 
were opened or unlocked a breaking and entering has been 
committed (£. v. Smith, 1 Moody 178). 

But a door or a window need not necessarily be under lock 
or key, for if the latch of an unlocked door or if an unlocked 
window is lifted the breaking is complete. 

Where, however, a door or a window is already partly open, 
a pushing open further to permit of an entrance being made is 
not a breaking. (R. v. Smith, 1 Moody 178). 

Where a quiet (peaceable) entry by innocent consent of the 
owner or occupier of a house is obtained by threat or fraud this is 
a breaking and entering. It is not so, however, where the consent 
is given to trap the would-be housebreaker or burglar (R. v. 
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Johnson, C. & M. 218), But, where the would-be burglar was 
given a key, the use of the key was held a breaking and entering 
(R. v. Chandler, (1913), 1 K.B. 125). 

An entrance effected in this way is in law a constructive 
breaking, i.¢., a breaking by construction of the law. 

On the other hand an entry through a chimney which is 
permanently open is a breaking and entering, but not so in the 
case of a hole in the roof admitting light. Where a servant 
opens the door of a room not within his immediate trust with 
a felonious design that is a burglary, and it is likewise so where 
a guest or lodger in an inn or lodging-house feloniously opens 
and enters the door of the room of another guest or lodger. 
(1 Hale 553). Ii in the daytime, it is a housebreaking. 

As has been shown, the breaking is complete with 
the lifting of the latch of the door or the pushing up or 
down of the window: the entering likewise is complete with 
the entry of even a finger (A. v. Davis, R. & R. 499). The 
introduction of an instrument such as the point of a centre- 
bit, used to effect the breaking-in, does not constitute an entry, 
but if, a breaking-in having been effected as where a pane of 
glass in a window is broken, a hook or other instrument is then 
inserted to steal, that is an entry (&. v. Hughes, Leach 406). 
(R. v. Gibbons, Foster 107). 

There must be the commission of a felony or the intent to 
commit one, With regard to the intent, the only question is 
that it must be felonious, 7.¢c., to steal, to rape, to kill, and 
that it must be there at the time of the breaking and entering. 
A mere illegal entry made without any malicious intent will 
not become a burglary or housebreaking by the subsequent 
commission of a felony. The mere act of appropriation, though 
the thief was detected before he left the house and threw the 
property taken under a grate, constitutes a felonious stealing. 
(R. v. Amier, 6 C. & P. 344). 

Any entry, without a breaking, of a dwelling-house in the 
night-time with intent to commit a felony is of itself a specific 
felony (Sec. 27 (i), L.A., 1916), though it is neither a burglary 
nor yet a housebreaking in the technical sense. 

fn regard to all these offences, the intent to commit a felony 
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must be deduced from the circumstances, such as being found 
in a house locked up for the night and being unable to give a 
satisfactory explanation. (&. v. Wood, 76 J.P. 103). 

Where the intention is to commit a misdemeanour, neither 
offence is constituted. 

Burglary is punishable with penal servitude for life and 
housebreaking with fourteen years’ penal servitude, or, in either 
case, by imprisonment with or without hard labour for not more 
than two years. 

If an entrance is effected into the dwelling-house without any 
breaking and with the intention of committing a felony therein, 
whether the entering is in the day-time or in the night-time, 
and there is then a breaking out of that dwelling-house in the 
night-time, the offence is burglary, whether or not any felony 
was in fact committed. (Sec. 25 (2) (a) and (b), L.A., 1916). 
If, however, there is an entry of a dwelling-house in the night- 
time with the intention of committing a felony, but there is no 
breaking out, and no felony is in fact committed, a felony is 
committed. (Sec. 27 (I), L.A., 1916). Otherwise, any breaking 
and entermg with intent to commit a felony is the felony of 
housebreaking with intent to commit a felony (Sec. 27 (2), 
LL.A., 1916) though a felony was not in fact committed. 

On the other hand, where an entry into a dwelling-house has 
been effected without a breaking, whether by night or by day, 
and there is a breaking out after the commission of a felony, 
therein, the offence is housebreaking. (Sec. 26 (2), L.A., 1916). 

Otherwise, breaking out of any dwelling-house, shop, etc., 
which has been entered without breaking though with intent 
to commit a felony, is no offence when no felony was com- 
mitted except in so far as any other offence such as malicious 
damage to property may arise. 

In such a case, of course, both the entering and the breaking 
out must be in the daytime. 

Where the breaking and entering or breaking out cannot be 
proved to establish the major offence, then, in the case of stealing, 
the offence is one of simple larceny, unless the value of the goods 
stolen is £5 or more, when the distinct offence of stealing in a 
dwelling-house is committed. (Sec. 13 (a), L.A. 1916), 
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And in a case where there is neither a breaking into nor a 
breaking out of a dwelling-house, any stealing of any chattel, 
money or valuable security therein, no matter what the value, 
is the offence of larceny in a dwelling-house if, by any menace or 
threat, any person being in such dwelling-house is put in bodily 
fear. (Sec. 13 (b), L.A., 1916). 

In regard to these offences, it is important to note that a 
breaking and entering need not be contemporaneous. (R. v. 
Smith, R. at R., 417). 


House and Shop Breaking in General. 

The offence of housebreaking can be committed in respect 
of any school-house, shop, warehouse, counting-house, office, 
store, garage, pavilion, factory or workshop, or any building 
belonging to the State or to any Government Department or 
to any municipal or other public authority. 

As distinct from burglary and housebreaking in regard to a 
dwelling-house, the occupation of any of these places is not an 
essential ingredient, but in every other particular the same rules 
as to (a) breaking into or breaking out of, (0) entering, and (c) 
committing or intending to commit a felony therein, apply, 
(Secs. 26 and 27, L.A., 1916). 

In these respects the offence is generally referred to as shop- 
breaking. 


Sacrilege. 

The breaking and entering into a place of divine worship and 
the commission of a felony therein is a sacrilege and is looked 
upon with very special severity by the law, the perpetrator on 
conviction being liable to penal servitude for life (Sec. 24 of 
the Larceny Act, 1916). 

The breaking out of any place of divine worship after having 
committed a felony therein is also the felony of sacrilege. 

The breaking and entering is committed in the same way as 
in burglary and housebreaking with the exception that there 
is no difference between the commission of this offence by day 
or by night. 

The vestry is part of a church (fA. v. Hvans, C. & Mar 298), 
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as is a church tower, unless it is a separate structure (R. v. 
Wheeler, 3 C. & P. 585). 

But the breaking and entering of any place of divine worship 
with intent to commit a felony therein, though a felony (Sec. 27 
(2), L.A., 1916), is not the felony of sacrilege. 

Where there is no breaking and entering, stealing in a place 
of divine worship is only a simple larceny. 


Being found by night. 

Being found by night armed or in possession of housebreaking 
implements is a specific offence governed by Sec. 28 of the 
Larceny Act, 1916. Where the first offence, 7.e., being armed, 
is committed by day it comes under the Firearms Act, 1925, 
and the second, 1.e., being found in possession of housebreaking 
implements, under the Vagrancy Act, 1824 (Sec. 4). 

It is a misdemeanour. 

Armed, for the purposes of Section 28 (1) of the Larceny Act, 
1916, means ‘“‘ armed with any dangerous or offensive weapon 
or instrument,” and the intent must be to break or enter into 
any building with intent to commit a felony therein. 

And being found by night with face blackened or disguised 
with intent to commit any felony, as well as being found by 
night in any building with intent to commit a felony are both 
like misdemeanours. (Sec. 28 (3) and (4), L.A., 1916). 

But being found on a building trying to get into it is not an 
offence under this section, whatever other offence it may have 
been. (R. v. Parlan, 1949, 2.4.E.R. 651, 65, T.L.R. 658). In 
this case the accused was found half-way up some piping at the 
side of a building with one of his hands through a window for 
the purpose of pulling himself into the building. It emphasises 
the necessity for finding the charge to fit the facts, and for pre- 
ferring two or more alternative charges when in any doubt. 

Being feund by day or night in an enclosed place (house, etc., 
or enclosed yard, garden or area (Note: “enclosed area”’ has 
been held to mean a basement area and not any enclosed space 
—Knott v. Blackburn, 60 T.L.R. 92) for any unlawful purpose 
is an offence under the Vagrancy Act, 1824 (Sec. 4). The offence 
is being a rogue or vagabond, which a person so found is deemed 
to be. 
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The possession (or control) of firearms is a felony when the 
intent is to endanger life or cause serious injury to property, 
whether or not any injury to a person or property is caused. 
(Sec. 15, Firearms Act, 1925). Otherwise the possession, use 
or carrying of firearms is a statutory offence, summary or in- 
dictable, according to the circumstances. (Sec. 2, Firearms Act, 
1925). 


Housebreaking implements are set out as any key, picklock, 
crow, jack, bit or “other implements of housebreaking.” The 
last named has been held to include a knife, screwdriver, chisel, 
etc., providing that they are in possession without any lawful 
excuse. It has also been held to include an electric torch. 


It should be noted in regard to this offence that it is not 
necessary to prove any intent, only that the possession is without 
lawful excuse, and the onus of proving that lawful excuse is on 
the accused person. 


CHAPTER XI. 


LARCENY 


Larceny is the stealing of anything :— 

(1) Capable of being stolen, that is movable. Land, being 
immovable, cannot be stolen. Anything attached 
to realty (land) and forming part thereof is not capable 
of being stolen, but, if severed, as sand, and then 
abandoned, the subsequent taking is larceny. 

(2) With a value. 

(3) Without the consent of the owner. 

(4) Fraudulently and without a claim of right made in 
good faith. 

(5) With the intention of permanently depriving the owner 
of it, «e, with an animus furandi (intention of 
stealing). 

With these essential ingredients we have simple, straight- 
forward larceny. 

The words simple larceny survive from the time when it was 
necessary to distinguish between an ordinary larceny and a 
larceny in which a second element was present and which was 
referred to as a compound larceny, 7.¢., from the person or from 
a house. This distinction has only an academic interest to-day. 

The statutory definition of larceny, contained in Section 1 of 
the Larceny Act, 1916, is as follows: (1) A person steals who, 
without the consent of the owner, fraudulently and without a 
claim of right made in good faith, takes and carries away anything 
capable of being stolen with intent, at the time of such taking, 
permanently to deprive the owner thereof: provided that a 
person may be guilty of stealing any such thing notwithstanding 
that he has lawful possession thereof, if, being a bailee or part 
owner thereof, he fraudulently converts the same to his own 
use or the use of any person other than the owner; (2) (i) the 
expression ‘‘ takes” includes obtaining the possession—(a) by 
any trick; (6) by intimidation; (c) under a mistake on the 
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part of the owner with knowledge on the part of the taker that 
possession. has been so obtained; (d) by finding, where at the 
time of the finding the finder believes that the owner can be 
discovered by taking reasonable steps; (ii) the expression 
“carries away” includes any removal of anything from the 
place which it occupies, but in the case of a thing attached, only 
if it has been completely detached ; (iii) the expression ‘‘ owner ” 
includes any part owner, or person having possession or control 
of, or a special property in, anything capable of being stolen ; 
(3) everything which has value and is the property of any person, 
and if adhering to the realty then after severance therefrom, 
shall be capable of being stolen: provided that: (a) save as 
hereinafter expressly provided with respect to fixtures, growing 
things and ore from mines, anything attached to or forming part 
of the realty shall not be capable of being stolen by the person 
who severs same from the realty unless after severance he has 
abandoned possession thereof ; and (b) the carcase of a creature 
wild by nature and not reduced into possession while living shall 
not be capable of being stolen by the person who has killed such 
creature, unless after killing it he has abandoned possession of 
the carcase. 
But larceny has a number of distinct and now static forms. 
(1) Where neither the physical nor the legal possession is 
given we have the simple larceny. 
(2) When the physical possession is given but not the legal 
possession, as In a temporary loan, we have lareeny 
by a bailee, or where by a trick we have larceny by a 
trick. 
(3) When the legal as well as the physical possession is 
given— 
(a) Through a fraud—it is larceny by false pretences. 
(b) Bona-fide to a servant or clerk, embezzlement, 
(c) To an Agent, Company Director, or Trustee, 
etc., fraudulent conversion. 
The ordinary straightforward larceny not specially pariicu- 
larised in the Larceny Act is an offence under section 2 of the 
Act, as well, of course, as an offence under the old common law. 
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(1) Capable of being Stolen. 

To constitute a larceny there must be an existing determinate 
ownership in the thing taken. There can be no larceny of a thing 
abandoned. A wreck, though abandoned, is now protected by a 
special section (15 (3)) of the Larceny Act, 1916, and any theft 
from it is a felony. Wild animals are not capable of being stolen 
unless they are in a controlled or tame state, or have been killed, 
when they are the property of the person who has killed them. 
(R. v. Rough, 2 Kast P.C. 607). 

But deer in a park, fish in a pond, or partridge under a barn- 
door fowl, can be the subject of larceny. (R. v. Shickle, L.R. 
I.C.C.R. 159). So, all tamed wild birds, such as geese, ducks, 
pigeons, and peacocks, which have an animus revertendi (a settled 
habit of returning to the place in which they are kept) can be 
the subject of larceny. (R. v. Cheafor, 2 Dennison 361). 

And the felonious taking of the produce of any domesticated 
animal or bird, even from the living animal as milk from a cow 
or wool from a sheep, is a larceny. 

The statutory control over game is a very different thing, 
as no ownership of the game is established by it. The control 
is exercised only during specified close seasons and the purpose 
of it is to prevent the extinction of game by killing during the 
breeding seasons. 

The poaching of game at night is the subject of statutory 
provisions in several Acts, including the Night Poaching Acts 
of 1828 and 1844, the Larceny Act, 1861 (Sec. 17) (hares and 
rabbits in warrens), the Poaching Prevention Act, 1862, and the 
Game Preservation Act, 1930 (Sec. 4). First and second offences 
are summary, but a third offence becomes a misdemeanour. 
(Sec. 1, Night Poaching Act, 1828). Where three or more 
persons, being armed, are, however, concerned each offence is 
a misdemeanour. (Sec. 9, Night Poaching Act, 1828). 

The poaching of fish in water running through any land 
adjoining or belonging to the dwelling-house of any person 
owning such water or fishery is a misdemeanour, but angling 
under such circumstances or poaching fish otherwise is a 
summary offence. (Sec. 78, Fisheries (Ireland) Act, 1842, as 
amended by Secs. 23 and 24, Fisheries Act, 1939; Sec. 24, 
Larceny Act, 1861). 
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Rabbits and wild pigeons killed on another’s land by a tres- 
passer are the property of the owner of the land, but the tres- 
passer does not commit larceny by taking them away with him 
there and then. If, however, he abandons them and comes back 
later to retrieve them, then he commits larceny. 

The naturalness and simplicity of this doctrine will be under- 
stood when it is appreciated that as there is no property in wild 
things (birds as well as animals, ferae natwrae) until they have 
been reduced into actual possession, the act of killing and taking 
by a trespasser is not a larceny, as that thing in its original state 
was not capable of being made the subject of larceny, and, 
though the absolute property in the thing killed vests imme- 
diately in the owner of the soil on which it is killed, there has 
not been the necessary reduction to ownership by that owner 
so as to make the taking a larceny. But the killing and the 
taking must be one continuous act, for where there is an abandon- 
ment there is that immediate reduction into ownership in the 
owner of the soil that makes a subsequent taking a larceny. 

By the common law the owner of land has what is known as 
a possessory property in game upon his land as long as it 
continues upon his land and by reason only of its being upon 
his land and as soon as it quits his land of its own free will 
that possessory property ceases. 

There is, however, an important distinction between this 
doctrine as it relates to wild things and its application to things 
attached to realty. The doctrine in this sense is laid down 
in the Irish case of R. v. Foley (17 Cox 142) (1889). The act 
of leaving, for whatever purpose, the thing severed from realty, 
in this case grass which was mown and left lie, is the necessary 
abandonment to make the subsequent taking a larceny. But 
if the cutting, saving, and carrying away is one continuous act 
it is no larceny. (R. v. Brody (1904), 4 N.IJ.R. 47). On 
the other hand, where the ownership is unknown, the offence 
is one of illegal possession, 7.e., where an account cannot be 
given of the property by the person in whose possession it is 
found. A co-owner can steal the property of the co-ownership 
and so can the full owner of it be guilty of its larceny by stealing 
it, as for instance, from the possession of the person with whom 
it is pawned or bailed out. 
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Formerly, under the Common Law, documents of title to 
lands were not capable of being stolen as they were held to be part 
of the realty, but under the Larceny Act, 1916, all deeds, docu- 
ments and instruments relating to any property are larcenable. 

The stealing, or the destruction or damage with intent to 
steal, of trees, shrubs, etc., is a summary offence (Summary 
Jurisdiction (Ir.) Act, 1862, Secs. 4 and 5), but it becomes a 
felony after two previous convictions where the amount involved 
is one shilling at least, or where the amount involved exceeds 
£1 and occurred on any private grounds, or otherwise where the 
amount exceeds £5. (Sec. 8 (2), Larceny Act, 1916). By the 
same section (8 (1) ), the stealing, or, with intent to steal, the 
ripping, cutting, severing or breaking, of any glass or woodwork 
belonging to any building, or of any metal or utensil or fixture 
fixed in or to any building, or of any metal fences, or of anything 
made of metal fixed in any private lands, is a felony. 

But the stealing, or, with intent to steal, the destruction or 
damaging of any plant, root, fruit or vegetable production 
becomes a felony after one previous summary conviction. 
(Sec. 8 (3), Larceny Act, 1916). 

Both Gas (R. v. Firth, L.R., I.C.C.R. 172) and Electricity 
(Sec. 10, Larceny Act, 1916) may be stolen. 

Water may also be the subject of larceny at common law, as 
where it is supplied by a water company or corporation to a 
consumer by measure and standing in pipes. (Ferens v. 
O’ Brien, 11 Q.B.D. 21). 

The stealing of goods already stolen is also a larceny. Likewise 
it is a larceny to steal from a finder, in whom, for the purposes 
of a charge, the property in the goods so stolen can be laid. 

The malicious or fraudulent abstraction, consumption, waste 
or diversion of electricity is also a felony by statute. (Sec. 10, 
L.A., 1916). 

The larceny of goods from any ship, boat, or barge, whatever 
the nationality, on any river, canal, creek or basin, or in any 
port or haven or from any docks, is a specific felony. (Sec. 15, 
L.A., 1916). The larceny of any property from, or any part of, 
any vessel in distress, wrecked, stranded or cast ashore, is a 
like felony. (Sec. 15 (3) ). 
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A dog is not a subject of larceny at the common law as in 
olden days dogs were looked upon as of so low a nature as not 
to merit being the subject of larceny for which any man’s life 
should be forfeited, but to-day dog-stealing, after a first offence 
which is summary, is a misdemeanour, as is the taking of a 
reward or money, corruptly, for the purpose or pretence of 
restoring a stolen dog to its owner (Sec. 5, L.A., 1916), though 
where the theft is a misdemeanour it becomes a felony. (Sec. 
34, L.A., 1916). 

The unlawful possession or conveyance in any manner of 
anything reasonably suspected of being stolen or unlawfully 
obtained, where there is a failure to give a satisfactory account of 
same, is an offence. (Sec. 13, Criminal Justice Act, 1951). It is, 
however, only triable summarily. 


Neither a husband nor a wife, while living together, can steal 
the separate property of the other, but once separated any 
wrongful taking of the property of the other is criminal. (Sec. 36, 
Larceny Act, 1916) (Married Women’ Property Act, 1882, Secs. 
12 and 16). But a husband or a wife who deserts the other 
and who takes with him or her any property of the other is 
guilty of a larceny of that property. Where, however, there is 
only a temporary desertion and there is an intention ultimately 
to return, or where there is a permanent desertion but an 
intention ultimately to return the property taken, no offence 
is committed. 


The Taking. 


To reduce a thing into possession, a mere touching is sufficient 
to constitute a technical taking, but there must be asportation, 
that is a moving, though it need be only the slightest movement. 
The pulling of a pocket book partly out of a pocket is a sufficient 
asportation. (&. v. Taylor (1911), 1 K.B. 674). (Note: To put 
one’s hand into a pocket that turned out to be empty is an 
attempt to steal). 


That taking is technically a trespass and as a general rule 
there cannot be a taking without a trespass. A statutory 
exception is the taking by a lodger or a tenant, or by the wife 
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or husband of a lodger or tenant, with an animus furandt, of any 
chattel or fixture let to be used by such person in or with any 
house or lodging. (Sec. 16, L.A., 1916). And where once the 
taking, animus furandi, is sufficient to complete the larceny, the 
offence will not be purged by a return of the goods. (Wf. v. 
Cheeseman, 31 L.J.M.C. 89). 


(2) With a Value. 

It is, of course, an essential ingredient that the thing stolen 
must have a value, no matter what is the nature of that value. 

Thus, a piece of paper, such as a cancelled bank note, a worth- 
less cheque, a slip of paper with a memo on it, is capable of being 
stolen. (R. v. Bingley, 5 C. & P. 602). 

However insignificant may be the value of the thing stolen, 
even if it is only of some value to the owner himself, it is 
capable of being stolen (R. v. Bingley, 5 C. & P. 602) ; even if 
that value is only the one-hundredth part of a farthing (R. v. 
Morris, 9 C. & P. 349), and even if it be even a single pin. 

Actually, in law, it is not necessary in the description of 
property in a count (charge) in an indictment to give the value 
of the property, though it is usually done, except where it may 
be specially required for the purpose of describing an offence 
depending on a special value of property, as, for instance, an 
offence against Section 51 of the Malicious Damage Act, 1861, 
to constitute which the value of the property damaged must be 
£50 or more. 

Bees and a swarm of bees are larcenable. (Hannon v. 
Mocklett, 2 B. & C. 944). 


(3) Without the Consent of the Owner. 

The consent of the owner must be a full and free one and not 
one obtained by a subterfuge, intimidation, threat, or duress. 
(R. v. McGrath, L.R., 1.C.C.R. 205). 

In this case (R. v. McGrath, supra), a woman entered a sale 
room where a mock auction was in progress. The prisoner was 
the auctioneer and he purported to knock down to the woman 
a piece of cloth for 26s. for which she had not bid, as the 
prisoner knew. At first the woman refused to pay and tried 
to get out, but she was prevented from leaving and in fear 
finally paid the money and took the cloth. 
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To stand by and to permit a theft to take place does not 
imply consent. Where the consent is obtained by a deception, 
as by ringing the changes (R. v. McKale, L.R., 1.C.C.R. 125), 
ring-dropping (A. v. Patch, 1 Leach 238), cardsharping (R. v. 
Hilliard, 9 C.A.R. 174), by any confidence trick, or on pretence 
of a loan, a larceny is committed. 

A servant or employee, in the absence of the owner, is vested 
with a special property in the goods of the master and a stealing 
of the master’s goods from a servant or employee is a larceny 
from such servant or employee. (Sec. 1 (2) (iii), Larceny Act, 
1916. (A. v. Deakin and Smith, 2 East. P.C. 653. RB. v. Harding, 
1929, 63 I.L.T. & S.J. 306). 

But, generally speaking, the possession of the servant is the 
possession of the master. The property in clothes and other 
necessaries provided for a child by his parents can be laid in 
the child as well as in the parent. 


(4) Without Claim of Right made in good faith. 

It is essential that any claim of right should be made in good 
faith, for, in such a case, there is not, nor can there be, a larceny, 
no matter how great the mistake of fact or of law. If a person 
takes, even under a threat of violence, what he believes is his 
own property and under the impression that he is getting back 
his own property he is not guilty of a felony (Rf. v. Hall, 3 C. & 
P. 409). An open taking is evidence of the necessary good faith 
in the circumstances where a claim of right is made. (R. v. 
Curtiss, 18 C.A.R. 174). 

(R. v. Bernhard, [1938] 2 K.B. 264; P.v. Grey, [1944] LR. 
326.) 

It is, of course, in each case a matter of evidence as to whether 
or not the taking was bona-fide, and any suspicious circumstances 
surrounding a taking will always tend to destroy a defence of 
a claim of right. And where there is an obtaining by a 
fraudulent claim of right or by a fraudulent pretence of law 
there is a larceny. 


A person who finds and appropriates what he has found is 
guilty of larceny, but not where the thing found has been 
abandoned by the owner. Where the person finding a thing 
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which has not been abandoned appropriates it in the belief that 
it had been abandoned (R. v. White, 107 L.T. 528), or that he 
has a right to do so, there is no larceny, for it is necessary to 
look at the state of mind of the finder. (R. v. Reed, C. & M. 306). 

Larceny may be committed of goods the owner of which is 
unknown, but there must be evidence to raise a reasonable 
presumption that the taking was felonious. There cannot, 
however, be a Jarceny as such of treasure trove, but a coroner’s 
inquest must be held on its finding. Treasure trove is gold or 
silver in coin, plate, or bullion, found concealed in a house or 
in the earth or in any private place, the owner of which is 
unknown. Contrary to popular fancy, treasure trove is the 
property of the State and its wilful and knowing concealment 
after discovery is a misdemeanour. 

Valuables or gold or silver coin, plate or bullion which have 
been lost or deliberately abandoned are not treasure trove and 
the finder is entitled to keep them against all except the rightful 
owner. 

Lost property found in a private place belongs to the owner 
of that place and not to the finder, if the rightful owner cannot 
be found. 


(5) The Intention permanently to deprive Owner of Possession. 

Once again we come to the question of mens rea. In the case 
of larceny this mens rea is the animus furand:. “ The felonious 
intention of stealing” is the most accurate translation of this 
phrase ; but it implies more than the mere intention of stealing, 
as it, in two words, takes in the settled state of the mind, the 
decision to steal, of the thief. In other words, to commit a 
larceny, a person at the time of doing it must have made up his 
mind to do so. He must have had the “ thief’s ” mind. 

A person, however, who takes a thing with a then innocent 
intention can be guilty of stealing it afterwards whenever he 
appropriates it permanently to his own use. But a person who 
receives goods innocently cannot be guilty of larceny by reason 
of a subsequent appropriation (R. v. Flowers, L.R. 16 Q.B.D. 
643) (R. v. Hehir, IR. 1895, 2 Q.B.D. 709). 

In Hehir’s case a workman was given a ten pound note in 

12 
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mistake for a one pound note. Both Hehir and his employer 
were then under the impression that it was only a one pound 
note. A substantial time afterwards Hehir discovered that it 
was a ten pound note and then appropriated it to his own use, 
refusing to give it up to the payer who, having realised his 
mistake, had followed him and demanded it back. The majority 
of the Irish Judges, having reviewed all the authorities, decided 
that Hehir had acquired lawful possession of the note when it 
was handed to him and that his subsequent dishonest appropria- 
tion of it did not amount to a larceny at Common Law. 

The decision in Hehir’s case over-rules the decision in the 
English case of R. v. Ashwell (1885), 16 Q.B.D. 190, which does 
not, of course, in that event apply in this country. The 
principles set out in Middleton’s Case (1873), L.R. 2 €.C. 38, 
are not, on the other hand, affected by Hehir’s Case. 

Middleton’s Case decided that where the original receipt on 
a mistake on the part of the owner is wrongful, 7.¢e., where 
knowledge is present in the receiver at the time of the receipt 
that what he is receiving is on a mistake on the part of the 
owner or giver and that he takes it animo furandi—with a 
deliberate intention of steaJing—then the receiver is guilty of 
larceny. 

On the other hand, the innocent receipt of a letter intended 
for another, of, for instance, the same name, without knowledge 
of its contents does not afford any defence where there is a 
subsequent appropriation of its contents when the letter is 
opened. (A. v. Hudson, 1943, I.K.B. 458). The receipt in such 
a case is not of the contents but of the unopencd letter, and it 
is not until the letter is actually opened and its valuable contents 
palpably belonging to some one else are discovered that an 
intent, aniwmo furandi, can be formed. 

But where goods are delivered by mistake to a wrong person, 
and they are appropriated with a then knowledge of the mistake 
that is a larceny. (R. v. Litile, 10 Cox 559). 

A person who, however, takes a loan of a thing against the 
will or knowledge of the owner does not commit a crime. His 
act is merely a civil tort, for which the owner has the appropriate 
civil remedy. Likewise, where goods are taken without the 
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consent of the owner to ensure payment of a debt, no offence is 
committed. 

But where the original taking was wrongful, though not 
felonious, a subsequent misappropriation, animus furandi, is 
larceny. (Ruse v. Read, 1949, 1.A.E.R. 398; 65.T.L.R. 124.). 

But where the taking is for the purpose of securing payment 
of a reward for the return of the thing taken it is larceny. 
(R. v. O’ Donnell, 7 Cox (Ir.) 337). And so is the taking of an 
article for the purpose of destroying it with the object of securing 
an advantage to the taker or to a third person, as the intent in 
such a case is to deprive the owner permanently of his property. 

But where a person, who takes against the will or knowledge 
of the owner, loses the goods by reason of deliberate and reckless 
disregard, or puts them in such a place or position that they 
cannot be recovered, then the taker is guilty of conversion and 
larceny. So, also, where the goods are taken with the deliberate 
intention of injuring the owner, though not for the purpose of 
making a profit, the offence is larceny. 

An unlawful pawning, where there is a full intention and 
capacity to redeem, is not a larceny. 

It is otherwise if there is an absence of the one or the other 
But knowingly pawning, exchanging or unlawfully disposing of 
any goods or chattels of another without authority is a summary 
offence. (Sec. 8, Pawnbrokers Act (Ir.), 1786). 

Where goods of another are taken by mistake with one’s 
own goods and subsequently appropriated to the use of the taker, 
the offence is larceny (R. v. Riley, Dearsley 149). In this case 
a man, driving a flock of lambs from a field, drove with the flock 
a lamb belonging to another person without knowing that he 
did so. Afterwards, when he discovered the fact, he sold the 
lamb and appropriated the proceeds to his own use. (fuse v. 
Read, 1949, 1.A.E.R. 398). 


Lareeny by Finding. 

There cannot, as has been stated, except where the statutes 
provide otherwise as in the case of wrecks, etc., be a larceny 
of a thing abandoned, and the finder becomes the owner. Nor 
can there be larceny of treasure trove, though by an ancient 
prerogative it belongs to the State, unless it has been reduced 
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into the possession of the State. But the concealment of treasure 
trove is an indictable misdemeanour at the common law, (R. v. 
Toole, I.R. 2.0.L. 36). 

There is however, a distinction in the case of golf balls, for, 
though abandoned, possession in them remained in the members, 
and there can be larceny of them by finding, particularly by a 
trespasser. (Hibbert v. McKiernan, 1948, 1.A.E.R. 860). 

The right to Flotsam and Jetsam is, of course, a thing of the 
ancient past when ships were deliberately lured to disaster. The 
larceny of any goods, merchandise or articles of any kind, or of 
any part thereof, from any vessel in distress, wrecked, stranded 
or cast ashore, is a felony. (Sec. 15, L.A., 1916). 

The unlawful possesssion of any such goods is, however, only 
a summary offence (Sec. 65, L.A., 1861), but the receiving, where 
there has been a theft or an unlawful obtaining, is a felony or 
misdemeanour as the case may be. (Note: Goods that float 
on the sea from a wrecked ship are flotsam; goods thrown 
overboard from a ship in danger in order to lighten her are 
jetsam ; a third description of goods cast from a ship in danger 
but which are marked with a buoy or other means to facilitate 
recovery are known as lagan). 

Possession. of goods believed to be stolen or otherwise unlaw- 
fully obtained of which the true owner cannot be found has 
been held to give the possessor, even though convicted of having 
obtained similar goods by fraud, a right to recover against all 
except the true owner. (R. v. D’Hynecourt, 1888, 21 Q.B.D. 
109). But under the provisions of the Police Property Act, 
1897, a District Justice may make any order in regard to the 
disposal of any such property that may come into the possession 
of the police in connection with any criminal charge as to the 
Court may seem meet, if the true owner cannot be found, and 
even though no charge is actually preferred in connection with 
the property. (Gavellin v. Commissioner of Police (London), 
29, Journal of Criminal Law, 7) (Sec. 25. Criminal Justice Act, 
1951.) 

Tf a thing has been lost, but not abandoned, and if the finder, 

(a) believes or thinks or has reason to believe or think that 
the owner can be found by taking reasonable steps, 
and 
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(b) has reason to believe or think that the owner had no 
intention of abandoning it 
he is guilty of larceny if he appropriates it without taking 
all reasonable steps to find the owner. (R. v. Mortimer, 1 C. 
App. R. 20). 

That belief, or ground for belief, must be present at the actual 
finding or obtaining of lost property. Unless it is, there is no 
larceny, as the animus furandi is absent, and this is so even 
though the finder, who has appropriated lost property to his 
own use, subsequently learns the identity of the true owner, or 
has reason to believe that the owner can be found. (R. v. Deaves, 
Tr.Rep. 3 C.L. 306). 

That belief or ground for belief must be bona-fide in the 
person alleging it ; and in a consideration of such a claim by a 
finder of lost property such ‘matters as the place where it was 
found, the nature of the thing found, its value and the presence, 
or absence, of means of identification, are important. 


The general practice is that all lost property should be handed 
over to the police, who will endeavour to trace the owner. Where 
the owner cannot be traced, the lost property becomes, after a 
reasonable time, the property of the finder, who has then a 
right of possession against all except the true owner, for the 
owner retains constructive possession all the time. Lost property 
on railways must be handed in to the Railway Lost Property 
Office, and any taking otherwise by a railway employee is a 
larceny. (R. v. Pierce 6 Cox 117). 

The owner of realty is not, however, entitled to possession, of 
lost property found on the realty (Hannah v. Peel, 1945, 2.A.E.R. 
288), but is, as a general principle, entitled to possession of lost 
property found under or attached to his land as against the 
finder but not as against the true owner. 

Property lost in taxis and public service vehicles must likewise 
be handed in to the lost property office and when unclaimeb 
becomes the property of the taxi or coach owners and not of the 
drivers or conductors. 

The Road Traffic Act, 1933, contains a special provision in 
regard to public service vehicles in Sec. 127. This section has now 
been put into operation in regard to taxis in Dublin only. (8.1. 
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No. 259 of 1948). Generally the public sevice vehicles are run by 
the Railways and the Tramway Companies, who have, by statute, 
their own lost property offices, with power to sell unclaimed lost 
property and retain the receipts of such sale. 

In Dublin, lost property in horse-drawn public hire vehicles 
is handed into the Dublin Police Carriage Office under the Dublin 
Carriage Acts, 1853, 54 and 55. This practice has been extended 
to cover property lost in taxis in that city. Unclaimed property 
is sold and the proceeds go to the State. 

As a general rule lost property is held for a year and a wey 
before it is sold. 


Other Forms of Larceny, 

We will now consider the different ways by which goods can 
be obtained with the consent, or the knowledge of, the owner, 
but under circumstances which would make the subsequent 
appropriation of the goods a larceny. For consideration here 
these are re-set out :— 

(1) Larceny by a bailee. 

(2) Larceny by a trick. 

(3) Larceny by false pretences. 

(4) Larceny by (a clerk or servant) embezzlement. 
(5) Larceny by (an agent, etc.) fraudulent conversion, 


(1) Lareeny by a Bailee. 

A bailee is one who has the lawful, but not the legal, possession 
of property, as on loan, for safe-keeping, for transit or in custody 
for another. He has what might be best described as a tem- 
porary physical possession for whatever the purpose. 

If, having such physical possession on behalf of another, a 
bailee appropriates or converts to his own use, he is guilty of 
larceny. In this case it is important to note that the intention 
of the bailee at the time of getting, or being given, the property 
into his possession, does not matter, as the question of intention 
can only arise in regard to the time that the actual appropriation 
or conversion is made. 

The rule of law which made the re-delivery to the owner in 
specie of the same identical property bailed the essential 
ingredient of the offence of larceny by a bailee has been 
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considerably widened by statute and case law. There can now 
be a larceny where the bailment is for a specific purpose other 
than the return in specie, such as for the purchase of groceries, 
for delivery to another (R. v. Aden, 12 Cox 512) or for a sale 
(R. v. Davies, 10 Cox 239). The fraudulent appropriation of 
the proceeds of such a purchase or sale is a larceny by a bailee. 
In effect, there is in all such cases what might best be described 
as a double bailment. 


(2) Larceny by a Trick. 

The distinction between larceny by a trick and larceny by 
false pretences should not provide any difficulty if the two are 
taken on their literal face value, for a trick or artifice is one 
thing and a false pretence altogether different. 

The important distinction is that, in larceny by a trick, the 
owner at the time of the larceny gives merely the temporary 
physical possession of the property without intending to part 
with entire right in the property except on the happening of a 
certain future event as payment for a suit of clothes on their 
delivery. (R. v. Edmundson, 1912, 8 C. App. R. 107 (Sec. 32, 
Larceny Act, 1916). 

The happening of a fictitious future event is the essence of 
this trick, the means of getting the property temporarily into 
possession in such a way as to enable the thief to abscond with it. 
But it is not, of course, the essence of all larcenous tricks ; only 
of those into which the elements of the “false pretence ” enters 
and of which it is the distinguishing feature. 

The tricks by which larceny has been and can be committed 
are infinite, though there are numbers of common knowledge 
and of equally common use, such as the three-card trick, ringing 
the changes, ring-dropping, cardsharping, a confidence trick, 
welshing, receiving goods on approval or on promise of payment 
on receipt, putting metal] discs in automatic slot machines, etc. 


(3) False Pretences, 

Technically, this is not a larceny, as the entire property rights, 
both physical and legal, are given voluntarily but by fraudulent 
means, 2.¢., by reason of a false pretence. The animus furandt, 
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i.e., the intention to steal, must be as much present in this as 
in any other form of larceny. 

It is a misdemeanour. (Sec. 32, Larceny Act, 1916) (Sec. 10 
Criminal Justice Act, 1951). 

False pretences are even more infinite than larcenous tricks, 
but they must always relate to an alleged present (or past) fact 
and not to the happening of a future one, though, at the same 
time, it must not be overlooked that a pretence as to a future 
event can be laid very much in the present and can have an 
immediate falsity. 

A simple example of a false pretence is where a person repre- 
sents himself as the servant, employee, or agent of another 
person and so obtains goods in the name of that person on 
that pretence. 

Though the need for distinguishing between larceny by a trick 
and larceny by false pretences remains, all difficulties that may 
arise therefrom in practice are obviated by a special section 
(44 (3) and (4)) of the Larceny Act, 1916, which provides that 
if, on his trial, a person indicted for the one is proved to have 
committed the other he can be found guilty. 

The frauds practiced by a false pretence fall under three heads :— 


(1) the obtaining by any person, with intent to defraud, 
of anything capable of being stolen or causing it to be 
delivered to himself or any other person for the use or 
benefit of himself or any other person; (Sec. 10. 
(Criminal Justice Act, 1951.) 

(2) the obtaining by any person, with intent to defraud, of 
any chattel, money, or valuable security or causing 
or procuring any money to be paid or any chattel 
or valuable security to be delivered to himself or to 
any other person for the use or benefit or on account 
of himself or any other person (Sec. 32 (1)), and 

(3) fraudulently causing or inducing any other person, with 
intent to defraud or imjure any other person (a) to 
execute, make, accept, endorse or destroy the whole 
or any part of any valuable security, or (b) to write 
or affix his name or the name of any other person 
or the seal of any body corporate or society upon 
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any paper in order that same may be afterwards 
made or converted into or used as a valuable security. 

In the first two it will be seen that there must be an actual 
obtaining, but in the third case the offence is complete even 
though the valuable security was not, so to speak, cashed. 

Again, in the first two it is not necessary to prove an intent 
to defraud any particular person ; it is sufficient to prove that 
it was done with intent to defraud. And in the case of money 
and banknotes, the offence is complete even though part of the 
value thereof was to be returned to any person and was so 
returned. This is so even though the chattel was not in existence 
when the false pretence was made. (FR. v. Martin, L.R.1C.C.R. 
56; &. v. Moreton, 23 Cox 560). 

The expression ‘‘valuable security” is an omnibus one and 
includes all forms of share certificates, pay orders, receipts, as 
well as cheques, and documents of title to lands or goods. 

It is important to note that a false pretence can be by act 
or conduct without any actual words being used, as when a 
man gives a cheque which he has no money in the bank to meet. 
A false pretence can also be as to quality, quantity or value. 
And even though a false pretence as to an existing fact is 
accompanied by a future promise, the promise does not prevent 
the case coming within the statute. (2. v. Fry, 27 L.J.M.C. 68). 

If a man induces another to make payments by means of 
statements which he knows to be untrue and if he intends to 
use the money for purposes different from those to which, to 
his knowledge, the other understood that it was to be applied 
then the intent to defraud necessary to the crime of obtaining 
money by false pretences is present and it is immaterial that 
the person so obtaining may have intended to repay the money, 
may have honestly believed in his ability to do so, and may in 
fact have repaid the money. There has, nevertheless, been a 
defrauding. (#. v. Kritz, 1950, LK.B. 82). It is an essential 
ingredient of this offence that the person defrauded believed the 
false pretence and was induced to part with his property by 
reasonofit. (&.v.Grail,30C.A.R.81). Otherwise, even though 
the property is given, as, for instance, for the purpose of trapping 
the pretender, the offence committed is an attempt to obtain 
the property or money by false pretences. 
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The reason underlying this distinction is this: that the offence 
is that of obtaining, i.e. getting the possession of property and 
if it is given for any other reason, even for charity, that particular 
offence in its full sense has not been committed. 

Fortune-telling is an offence under the Vagrancy Act, 1824, 
Sec. 4, but it may in appropriate circumstances constitute the 
offence of false pretences. A false pretence of power to com- 
municate with the spirits of deceased and other persons and to 
cause them to be present is a false pretence within the statute. 

Where there is an obtaining by pretences that are false there 
is prima facie an intent to defraud, but where the intent is for 
such a purpose as to secure payment of a debt the offence is 
not committed. 

A dog comes within the meaning of section 10, Criminal 
Justice Act, 1951, and there can now be a conviction for obtaining 
a dog by false pretences. 

Obtaining credit by false pretences or by means of any other 
fraud is a misdemeanour under Sec. 13 (1) of the Debtors (Ir.) 
Act, 1872. 

Making a gift or transfer of property or making a charge on 
property for the purpose of defrauding creditors is a like offence 
under the same Act. 

But obtaining credit for wagering, as from a bookmaker, by 
false pretences, is no offence under this Section, or under the 
Larceny Act though it may be an offence under Sec. 17 of the 
Gaming Act, 1845, and it may constitute a conspiracy. (R. v. 
Leon, 1945, K.B. 136. RB. v. Clucas, 1949, 2.K.B. 226). 


(4) Embezzlement. 

This is a form of larceny of a very distinct type: it is the 
larceny of the clerk or servant who appropriates the property 
of his master while such property is in his custody, on receipt 
for the master from a third party. (Sec. 17 (1) (6), Larceny 
Act, 1916). 

It is a felony and has been referred to as a statutory larceny. 
(R. v. Jones, 7 C. & P. 833). 

But where a clerk or servant steals any chattel, money or 
valuable security belonging to or in the possession or power of 
his master or employer, this is larceny. (Sec. 17 (1) (a), 
Larceny Act, 1916). 


Embezzlement 141 


There are three points for consideration in regard to this 

offence :— 
(1) The persons who can commit it. 
(2) The property in regard to which it can be committed. 
(3) The mode of commission. 

In regard to (1) : the person must be a clerk or servant in 
the actual sense of the word and be employed wholly for the 
purpose of the particular work by reason of which the property 
embezzled came into his care. A casual servant or clerk can 
come within this definition, but a sub-contractor or independent 
contractor or agent cannot. 

A person who is a clerk or servant to several different persons 
at the same time can also come within this definition, as can 
even the director of a limited company. 

Any chattel, money, or valuable security can be embezzled, 
but it is essential that the property should be received for, in 
the name of, or on account of, the master. Thus a bargeman 
who takes his master’s canal barge without permission 
and plies for hire, keeping the payment of the hiring, does not 
thereby embezzle the money so received (R. v. Cullum), L.R. 2. 
C.C.R, 28). Similarly, a cashier, whose sole business it is only to 
receive or pay money on behalf of his master, does not commit 
the offence of embezzlement should he go into his master’s shop, 
sell goods over the counter, and appropriate the proceeds of such 
sale. He is guilty of the larceny of the goods sold, 

Should a shop assistant pocket money received from a sale 
instead of putting it in the till, he is guilty of embezzlement ; 
but should he put it in the till and subsequently extract it 
therefrom it is larceny. Any difficulty of distinction in regard 
to this offence has been removed by Sec. 44 (2) of the Larceny 
Act, 1916, which empowers a jury to convict on whichever 
offence is proved, even though the indictment should set out 
the other. 


The manager of a firm who receives a cheque made out to 
him, but for, and on account of, the firm, and who cashes that 
cheque, appropriating the proceeds, is guilty of embezzlement 
(R. v. Gale, L.R. 2, Q.B.D. 141); but should the cheque be 
made out to the firm and should the manager without any 
authority endorse the cheque in the name of the firm, cash it, 
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and appropriate the proceeds, he is guilty of forgery, and not of 
embezzlement. 

But where the clerk or servant misappropriates money received 
by him from his master for payment to a third person, this is 
fraudulent conversion, not embezzlement. (Sec. 20, 1 (iv) (a), 
Larceny Act, 1916). 

In the case of larceny by a clerk or servant, basis of the offence 
is the rule of law that where a person has only the bare charge 
or custody of the goods of another by delivery or permission, 
the legal possession, actual or constructive, remains in the owner. 

As in ordinary larceny, a co-partner or one of two or more 
beneficial owners can he guilty of this offence. 

And where the fraudulent appropriation is by a person who 
does not come within the definition of clerk or servant the 
offence is a fraudulent conversion. 

The mere omission or neglect to pay over money received by 
a clerk or servant is no crime, nor is a general deficiency in books 
sufficient to charge the crime. There must be a wilful omission, 
and the particular amount or amounts must be established and 
proved. 

The alteration of books, the making of false entries therein, 
or the omission to enter material particulars, are distinct offences, 
governed by the Falsification of Accounts Act, 1875. (38 & 39 
Vic., ¢. 24). 

The destruction or mutilation of books of account is a similar 
offence under this Act. 

They are misdemeanours and must be done wilfully and with 
intent to defraud. 

Special provision is made for larceny by a public servant. 
(Sec. 17 (2), L.A., 1916). 

A rate collector is not a clerk or servant within the meaning 
of Sec. 17 (1) (b). (P. v. Warren, 1945, I.R. 24). 


(5) Fraudulent Conversion, 

Any person who is entrusted either solely or jointly with any 
property on behalf of, or in safe custody for, any other person 
and who appropriates such property, or the proceeds thereof, 
to his own use or benefit, or to the use or benefit of any person 
other than the person for whom such property is so entrusted, 
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is guilty of fraudulent conversion. (Sec. 20, Larceny Act, 1916). 

The fraudulent appropriation may be in respect of any part 
of such property or of any of the proceeds thereof, and may be 
in respect of property entrusted for applying, paying or delivering 
it for any purpose or to any person. 

There must in all cases be a fiduciary relationship, otherwise 
the offence is generally in the category of larcenies by a trick. 
(R. v. Jones, 33. C.A.R. 11). 

Where the fraudulent conversion concerns any power of 
attorney for the sale or transfer of any property a similar offence 
is committed. 

A person may be entrusted with or may receive property 
within the meaning of the statute indirectly and even without 
the knowledge of the owner. Indeed, a person may assume 
control over property in circumstances which would bring any 
fraudulent appropriation of it within the statute. 

It is a misdemeanour. 

A director, member, or officer, of any body corporate or public 
company, who fraudulently takes or applies to his own use or 
benefit, or for any use or purpose other than the use or purpose 
of such body corporate or public company, any property of such 
body corporate or public company is guilty of fraudulent 
conversion. 

Similarly, a trustee, who, with intent to defraud, converts or 
appropriates trust property is guilty of fraudulent conversion 
by a trustee. 

Carelessness, no matter how gross, is not sufficient to con- 
stitute this offence, 

The expression ‘“‘ property’ includes any description of real 
or personal property and all deeds and instruments relating to 
same or giving any right to recover or receive any money or 
goods, as well as any property into or for which the original 
property has been converted or exchanged, whether immediately 
or otherwise. (Sec. 46 (I), L.A., 1916). 

The expression “trustee ” includes an executor or adminis- 
trator, official receiver, assignee or liquidator. 

The borrowing or receiving of any money or valuable security 
by any factor or agent on the security of any goods or of any 
document of title to goods entrusted ta him contrary to: or 
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without the authority of his principal and in violation of good 
faith is a misdemeanour (Sec. 22, L.A., 1916), provided that the 
sum so borrowed or received is greater than any sum then due 
or owing by the principal to the factor or agent. 


CHEATING, 

Cheating is the winning of any money or valuable thing by 
any fraud or unlawful device or ill-practice in (1) playing at or 
with cards, dice, tables or other game, (2) bearing a part in 
stakes, wagers, or adventures, (3) betting on the sides or hands 
of persons who play, or (4) wagering on the event of any game, 
sport, pastime or exercise. It is an obtaining of money by false 
pretences. (Sec. 17, Gaming Act, 1845). The tossing of coins 
for wagers is such a pastime. (2. v. O'Connor, 15 Cox 3). Card 
games are by statute unlawful, unless they are games of mere 
skill, but such games as those played with automatic machines 
are not unlawful unless they are games of mere chance and 
become mere instruments of gaming. In all cases, however, 
this is a question of fact and not of law. (R. v. Tompson, 1943, 
LK. B. 650). 


And a man can cheat at a legal as well as at an illegal game. 
He can cheat his bookmaker even though the bookmaker could 
not recover the losses as a debt. Obtaining credit from book- 
makers without any means of paying possible losses is evidence 
of an intention to cheat so as to amount to a fraud within Section, 
17 of the Gaming Act, 1845. (R. v. Leon, 1945, K.B. 136, 1. 
A.E.R. 14). Obtaining winnings from a bookmaker by means 
of a false pretence may be a conspiracy to cheat. (R. v. Clucas, 
1945, 2 K.B. 226). 


In addition, cheats and frauds affecting the public welfare 
and tending to produce a public mischief are indictable mis- 
demeanours at the common law, and where there is any 
difficulty as to whether a statute applies to such an offence, it 
may be prosecuted at the common law ; for, as has been pointed 
out, a statute does not repeal the common law ; it supplements 
it, except where a statute reduces an offence from, say, a felony 
to a misdemeanour, when the greater is merged in the lesser 
and the common law in such a case is repealed. 
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Such public cheats or frauds may be effected in many ways, 
and, in particular, by any deceitful and illegal practice, false 
weights, measures, tokens, marks, etc., by selling unwholesome 
food or drink, lucri causa (for profit), or from malice or deceit, 
or where there is conspiracy. Transactions in the nature of 
unfair dealing, imposing upon a particular individual, are not, 
however, as a general rule, indictable offences, unless there is 
a conspiracy or some element affecting the public. 


ROBBERY. 


Robbery is the forcible taking from the person of another, or 
from his possession in his presence, and against his will, of any 
money or goods, of any value, by violence or by putting in fear. 

It is a felony. (Sec. 23, Larceny Act, 1916). It is by its 
nature the most aggravated and serious form of larceny. 

Its essential ingredients are :— 

(1) A forcible taking. 
(2) Against the will of the owner. 
(3) From the person of the owner or in his presence. 
(4) By (a) an actual bodily assault or 
(o) a putting in bodily fear. 
The taking may be either the act of the robber himself or of the 
owner in giving under threat. 

Where direct violence is not used the most important ingredient 
is the putting in bodily fear, as anything short of it takes the 
venom out of the offence and reduces it to an ordinary larceny. 
And that putting in bodily fear must be there immediately 
before or at the taking. (R. v. Gnosil, 1 C. & P.304). But if an 
injury is done to the person in the forcible taking the offence is 
complete. The mere snatching of property from the owner 
unawares and then running away with it is no robbery. (Rf. v. 
Walls, 2 C.& K. 214). It is the felonious offence of larceny 
from the person. (Sec. 14, Larceny Act, 1916). 

Where personal violence to the person is used or where the 
robber is armed with any offensive weapon or instrument a 
special gravity is attached to the offence and penal servitude 
for life and, if the robber is a male, a private whipping are 
provided as a penalty. 
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This special gravity also attaches to a robbery or to an assault 
with intent to rob in which two or more persons participate. 
Otherwise, an assault with intent to rob, while still a felony, 
is punishable by a maximum of five years’ penal servitude. 
(Sec. 23 (8) ). 

The commission of an assault or a forcible taking to compei 
payment of a debt is not, however, a robbery, as there is no 
felonious intent, though it may otherwise be an offence of 
assault. (R. v. Hemmings, 4 F.& F.50; R. v. Boden, 1C. & XK. 
395). But, compelling another by force or threats to sell goods 
at an undervalue is robbery (&. v. Simons, 2 Hast. P. C. 712), 
as is the taking of money offered by the victim to stop a felonious 
assault. (8. v. Blackham, 2 East. P.C. 711). 

The putting in bodily fear is in law considered to be constructive 
violence. {R. v. Donnally, 1 Leach 196; R. v. Deane, 2 Leach 
619). This constructive violence may consist of personal fear 
concerning injury to character, reputation, or person, and even 
of injury to property. 


POCKET-PICKING. 

Picking pockets is one form of larceny from the person, above 
referred to, and bag snatching is another. To constitute this 
offence there must, of course, be a complete asportation from 
the person, even though by one hair’s breadth, as a wallet from 
a pocket (&. v. Taylor supra), or for one fraction of a second, 
as a watch and chain from a button-hole (RB. v. Simpson, 
Dears. 421). 

Tf there is only a partial moving or removal the offence is 
simple larceny. 

The need for legal subleties and distinctions such as these 
arose out of the stringency of the olden law in the imposition 
of the death penalty for so many offences, and judges, in an 
effort to relieve that stringency before reform set in, gave every 
possible benefit to an accused person, as it more often than not 
meant the difference between life and death. It can be said 
that even to-day the need for them still remains because of the 
heavier penalties provided for the graver offences ; for instance, 
the maximum sentence for simple larceny is five years’ penal 
servitude, but for larceny from the person it is fifteen years, 
penal servitude. 
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EXTORTION BY MENACES—(BLACKMAIL), 

The demanding of money or property or any valuable thing 
by menaces or threats is a larcenous offence very akin to that 
of robbery and looked upon with almost the same degree of 
severity. It is a felony and in some of its forms is the 
despicable crime commonly known as blackmail, and in another 
form it is the crime of kidnapping of common understanding. 

The demand may also relate to the destruction in whole or in 
part of any valuable security, the making over, endorsing, etc., 
of any valuable security, or the writing, impressing or affixing 
of the name of any person, company, firm or co-partnership, or 
of the seal of any body corporate, company or society on any 
paper in order that it may afterwards be used as a valuable 
security. 

The demand may be made by :— 

(1) Letters or writing. 
(2) Words or gestures. 
It may be by means of :— 
(a) Menaces. 
(b) The accusation or threat to accuse of a crime. 
(c) Any unlawful violence or restraint on the person of 
another. 
(Secs. 29, 30, Larceny Act, 1916). 

Publishing or threatening to publish any libel, or even any 
matter or thing, upon any other person, living or dead, with 
intent to extort any valuable thing from any person or to induce 
the conferring or procuration of any appointment or office of 
trust or profit is, however, only a misdemeanour. (Sec. 31, 
L.A., 1916). Proposing or offering to abstain from or prevent 
the publication or printing of any such matter or thing for a 
similar purpose is a like offence. 

The accusation or the libel may concern any other person, 
living or dead, than the person threatened. 

The word “ menaces ” includes not merely the threat of injury 
to person or property but menaces which would involve injury 
to a third person intended to be injured and which would induce 
the person to whom the menaces are addressed to part with 
money or valuable property. A threat to accuse of a misconduct 
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not amounting to a crime is a “menace.” (&. v. Tomlinson, 
1895, 18 Cox, 75; KR. v. Boyle, 24 Cox, 406, 10 Cr. Ap. R. 180). 

For, it is not necessary that the menaces used should be such 
as to cause bodily fear. 

An honest belief in a right to the money demanded is a good 
defence to a charge of demanding money with menaces with 
intent to steal same, even though the claim may be unfounded 
in law or in fact (R. v. Bernhard, 1938, L.K.B. 264, 26 C.A.R. 
137), and where the demand is with menaces and is by letter 
or writing, it must be without any reasonable or probable cause. 

In regard to this offence it is of particular interest to note 
that the main crimes concerned are assault with intent to 
commit rape, attempt to commit rape, or solicitation, persuasion, 
promise or threat with a view to the commission of sodomy, 
the other crimes being any crime punishable by death or penal 
servitude for not less than seven years. 

A letter written by a trade association to a trader not a 
member offering the alternative of inclusion in a stop list which 
would have prevented members of the association from supplying 
goods to the trader or the payment of a sum of money to the 
association constitutes a demand with menaces. (R. v. Denyer 
(1926), 19 Cr. App. R. 93). In the case of a letter or writing 
where the demand is with menaces only it is an essential 
ingredient that the demand is without just or reasonable cause. 

Where the offence is that of demanding by menaces or force 
anything capable of being stolen with intent to steal (under 
Sec. 30, Larceny Act, 1916) the menaces may be conveyed by 
gestures as well as by words. The offence may be committed 
though the language used may be only a request and not an 
explicit demand, for a request imposing conditions may be 
evidence of a demand. (R. v. Studer, 25 Cox, 312, 11 Cr. 
App. R. 307). 

It is a felony. 

Where the threat is to accuse of a crime, its truth or falsity 
is immaterial, nor is it necessary that it should be to accuse 
before a judicial tribunal; it is sufficient if the threat is to 
accuse before a third person. (f. v. Robinson, 2M. & Rob. 14). 

Where the accusation is true and the then intent is not to 
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gain money the offence of compounding a felony is committed 
if the accuser afterwards endeavours to compromise by payment 
of money. 


Cattle Stealing. 

The stealing of live horses, cattle and sheep has always been 
regarded by the law as a most serious offence, once entailing 
death, but to-day carrying a maximum sentence of fourteen 
years’ penal servitude. (Sec. 3, L.A., 1916). 

The theft of any dead animal is only simple larceny, but the 
killing of any animal with intent to steal the carcase, skin, or 
any part thereof is a specific felony (Sec. 4, L.A., 1916), and a 
person convicted of this offence is liable to the same punishment 
as if he had stolen such animal, provided that the offence of 
stealing the animal so killed would have amounted to felony. 


CHAPTER XII. 
RECEIVING STOLEN GOODS 


The offence of receiving stolen goods knowing them to be 
stolen is cloaked with the character and nature of the original 
offence ; thus, where that original offence was a felony it also 
is a felony, but where the original offence was a misdemeanour, 
4.e., an unlawful obtaining under circumstances amounting to 
a misdemeanour, it is a misdemeanour. (Sec. 33, Larceny Act, 
1916). 

Under the old common law, however, receiving stolen goods 
was only a misdemeanour unless the receiver had a part in some 
degree in the original felony of larceny. At one time by statute 
a receiver was made an accessory after the fact. Later again, 
by statute, receivers were made accessory to the fact and liable 
to the death penalty; but all this was dependent on the pro- 
secution and conviction of the principal, and where the principal 
was not made amenable to justice, the receiver’s offence was 
graded down to a misdemeanour. 

The common law as to receiving still remains in force and 
may be applied to any forms of receiving not covered by statute, 
though these are necessarily rare and unusual. (R. v. Garland, 
1910, 1 K.B. 154). 

The Larceny Act of 1916 now consolidates the law of receiving 
stolen goods and in Sec. 33 sets out :— 

“‘ Every person who receives any property knowing the same to 
have been stolen or obtained in any way whatsoever under 
circumstances which amount to felony or misdemeanour shall 
be guilty of an offence of the like degree (whether felony or 
misdemeanour) and on conviction thereof liable—(a) in the case 
of felony to penal servitude for any term not exceeding fourteen 
years ; (0) in the case of misdemeanour to penal servitude for 
any term not exceeding seven years ; (c) in either case, if a male 
under the age of sixteen years, to be once privately whipped in 
addition to any punishment to which he may by law be liable.” 


152 Guilty knowledge in Receiving 


By sub-sec. 3 of this section it is provided that a person may 
be indicted and convicted whether the principal offender has or 
has not been previously convicted or is or is not amenable to 
justice. 

By sub-section 4 of the same section the receiver of property 
stolen outside Ireland shall be guilty of the offence of receiving 
in the like degree of the original offence if it had been committed 
here. 

By Sec. 43 it is provided that to prove the guilty knowledge 
necessary, evidence may be given that (a) other stolen property 
had been, or had been found, in accused person’s possession 
within the previous twelve months, and or (6) that the accused 
person had been convicted of any offence involving fraud or 
dishonesty within the previous five years, provided that in 
regard to (0) due notice (seven days) has been given to the accused 
person and that evidence has been given that the property in 
respect of which the offender is being tried was found or had 
been in his possession. 

As will have been seen from Section 33 previously quoted, 
the two essential ingredients of the offence are :— 

(1) that the goods had been stolen; and 

(2) that the receiver had a guilty knowledge of the fact 
of their having been stolen at the time he received 
them. 

It is important, however, to note that where the original 
receipt of the stolen property was innocent and bona fide, the 
fact that it subsequently comes to the knowledge of the receiver 
that the goods were in fact stolen does not make the original 
receiving an offence, nor will continued possession of the stolen 
property after the obtaining of such knowledge alter the position. 
(Rk. v. Matthews, 1950, 66.T.L.R. 153). A fresh subsequent 
receipt under these circumstances would, however, make the 
second receipt an offence. (R. v. Johnson, 6 Cr. App. R. 218). 

It is also important to note that the mere fact alone of finding 
stolen goods on a man’s premises does not necessarily place 
them in his possession. He must first of all have the knowledge 
of their being stolen, and then he must have taken them in or 
given permission fur them to be taken in. Nor will the fact that 
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they were found on his premises on the day of the theft suffice, 
even to corroborate the evidence of the thief himself as to their 
having been received. (R. v. Pratt, 4¥. & F. 315). (R. v. Fallows, 
65.T.L.R. 93). 

It is a rule of law in this country that there must be evidence 
of the theft itself and proof that the property found in the accused 
person’s possession was the property stolen. (A. G. v. Edward 
Conway, 1926, 60 I.L.T.R. 41). 

Furthermore, the property received must be the actual 
property stolen and not the proceeds of its sale or exchange. 
(A. G. v. Christopher Farnan, 1933, 67 I.L.T.R. 208). 

But possession of goods, recently stolen, is a fact from which 
a jury may infer, in the absence of a reasonable explanation 
on the part of accused, either that he stole the goods or that 
he received them knowing them to have been stolen. To sustain 
a conviction, however, the prosecutor must prove, first, that 
the goods were stolen in fact, and then that they were found in 
the possession of the accused within a period which can reasonably 
be described as recently after the theft. (A.G.v. Peter Finnegan, 
1938, I.R. 292). 

If, however, an explanation is given which raises a doubt in 
the minds of the jury whether or not there was guilty knowledge 
that the property was stolen, even though the jury may not be 
convinced of its truth, then the prosecution has not discharged 
the onus that is always on it and there must be an acquittal. 

Whether there has been an explanation or not or whatever 
the explanation, the ultimate question is whether, on the evidence 
as a whole, the prosecution has established beyond reasonable 
doubt guilty knowledge at the time of the receipt. (R. v. Schama 
and Abramovitch, [1914] 112, L.T. 480; R. v. Berber and Levy, 
1944, IR. 405; &. v. Garth, 1949, 1 A.E.R. 778). 

[These cases in part over-rule the case of Kk. v. Sbarra (below) 
which decided that the circumstances of the receiving of the 
goods may be sufficient proof of the fact itself that they had 
been stolen or that the receiver at the time knew them to 
have been stolen, It is not a rule of law that there must be 
other evidence of the theft. (A. v. Sbarra, 13 Cr. App. R. 118). 
In this case a consignment of tobacco and cigarettes was stolen. 
The defendant was indicted for receiving with three other men 
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who pleaded guilty to the indictment for the larceny. The 
thieves did not give evidence nor was any evidence of the 
theft itself given, but only evidence of despatch of the goods 
and of their subsequent taking to the defendant’s shop by the 
three thieves, at night and by a side-door. | 

[The decision in #. v. Sbarra, supra, was followed in England 
in the case of #. v. Fuschillo (1940, 2 A.E.R. 489), which went 
a step further and decided that where there was no proof of the 
theft, nor any proof of the actual ownership of the alleged stolen 
goods, the surrounding circumstances may provide sufficient 
evidence to justify a conviction.] 

Imprudence, however, is not a badge of fraud and the fact 
that a person has been so imprudent that he did not know the 
property was stolen when, if he had not been so imprudent, he 
would have known it is a negation of guilty knowledge. Stolen 
property may be received under circumstances indicating a 
transacting that was casual or incautious, indiscreet or venture- 
some or even rash, without being criminal. (P. v. Berber and 
Levy, 1944, I.R. 405). 

It makes no difference that the receiving is. from or through 
an innocent third party or agent. But stolen goods that have 
been reduced back into the possession of the owner and then 
subsequently delivered to, or allowed to be taken by, the alleged 
receiver as a trap are not then stolen goods. (&. v. Schmidi, L.R.. 
1.C.C.R. 15). 

Neither is an indictable offence committed if the stolen pro- 
perty remains in the exclusive possession of the thief, even though 
there was the criminal intent to receive and the knowledge of 
the theft. (Hawes v. Edwards, 1949, W.N. 206). 


Though mere aiding and abetting in the disposal of sto.en 
property, as where a man negotiates for the sale of goods which 
he knows to have been stolen but of which he has not had 
possession or control, will not constitute the offence of receiving, 
it may be sufficient to constitute the offence of accessory after 
the fact to the larceny. (R. v. Watson, 1916, 2 K.B. 385). 

Possession of stolen goods need not be exclusive but can be 
joint and several and can be in a servant on the authority of, 
and with the knowledge of, the master. It is not necessary to 
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prove even a technical touching or manual possession if they 
were in the possession of some person over whom the receiver 
had authority and control. (&. v. Miller, 6 Cox (Ir.) 353). In 
this case the servant of the receiver took the stolen goods from 
the thief at the behest of the mistress and pawned them, paying 
over the money direct to the thief. 

A servant or agent, however, who receives stolen goods on 
behalf of his employer, knowing them to be stolen, is just as 
guilty of receiving them as the employer with a like guilty 
knowledge. (R. v. Parr, 2 M. & Rob. 346). 

Again, any number of persons can be guilty of receiving the 
same stolen goods at successive and different times, whether the 
receipt was from the thief or from an intermediate person. 
R.v. Reardon, L.R.LC.C.R. 31; &. v. Dring, Dears & B. 329). 
Even a temporary custody or carrying is sufficient to constitute 
the offence, where there is a guilty knowledge, though there was 
no gain or profit obtained or anticipated. (RK. v. Kelly, BR. & R. 
421; R. v. King, R. & R. 332). 

Guilty knowledge may, however, be presumed from the fact 
that the receiver paid much less than their value for the stolen 
goods, or where the receiver was found with recent possession 
of stolen goods and was unable to give a satisfactory account 
of how they came into his possession. The circumstances of 
the receiving of the stolen goods may, too, be sufficient proof 
of the fact that the receiver at the time knew them to have been 
stolen. 

Possession of a cheque received in payment for the sale of 
stolen goods is not of itself sufficient evidence of the possession 
of stolen goods to justify a conviction for receiving them knowing 
them to have been stolen. (R. v. Barrow, 24 C.A.R. 141). 

A wife is generally presumed in offences like that of receiving 
stolen goods to have acted under the coercion of her husband, 
but if it can be shown that she acted independently of him, 
she may be convicted (R&. v. Baines, 19 Cox 524). 

The receiving of any property whatsoever, the stealing or 
taking of which is a summary offence under the Larceny Act 
of 1861, knowing them to have been unlawfully come by. is a 
summary offence under Sec. 97 of that Act. 
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A person who has in his possession goods stolen outside the 
jurisdiction may be tried on indictment here under Sec. 33 (4) 
L.A., but cannot be dealt with summarily in the District Court. 
(P. v. McGinley, 1945, I.R. 373). 


Tn cases not otherwise covered by the Statute, a charge of, 
and a conviction, under the Common law, for receiving stolen 
goods are good, whether or not the offence proved is a felony. 
(R. v. Garland, supra, Sec. 12. Criminal Procedure Act, 1851.) 
As stated, the offence of receiving at the common law is only 
a misdemeanour aad does not vary with the degree of the original 
offence of obtaining or stealing. 


A thief who procures the commission of the offence by the 
receiver can properly be convicted as a receiver of the goods he 
stole on the basis that he aided and abbetted the receiver. 
(Wessel v. Carter Paterson, 1947, 2 A.K.R. 280). 


PROPERTY RIGHTS IN STOLEN GOODS. 


The general rule is that the property rights in stolen good» always remain 
in the original owner, no matier how many times they may change hands for 
good consideration, whether by sale in market overt or otherwise and where, 
in the case of gocds stolen, taken, otiained, extoried, embezzled, converted, 
disposed of or knowingly received, there has been a prosecution to conviction the 
property shall be restored to the true owner. This is done ty means of a 
E£estituiten Order (Sec. 45, Larceny Act, 1916 : Sec. 24 Sale of Goods Act, 1893). 
A proviso to this section of the Sale of Gocds Act, endorsed by Sec. 45, Larceny 
Act, 1916, sets cut that where goods have been obtained by fraud or other 
wrongful means not amcunting in law to larceny the property in such gcods 
shall nat reveést in the person uko was the owner of the goods by reason only of 
the conviction of the offender. And a proviso to Sec. 45, L.A. 1916, excepts 
valuable securities and negotiable instruments which have been in good faith 
paid or discharged, taken or received for a just and valuable consideration 
without any notice or without any reasonatle cause to suspect that same had 
been stolen or the property involved in fraudulent conversion. 


But tkese provisions dc not take auay any other remedy an owner may 
have in the civil courts. One of the very rare cases where a right of possession 
can pass in stolen property is when an innkeeper’s lien attaches to it. (Marsh 
v. Commissioner of Police and McGee (1944) 2 A. H.R. 392). And this is so 
even though there is a subsequent conviction. Jewellery, whether stolen or 
on approbation, taken to an hetel, tecomes subject to this lien, whether or 
not it is actually pledged to the innkeeper as security for the payment of his 
bill. 

lt has been held as well that under Sec. 2, of the Factor’s Act, 1889, the 
title to stolen goods sold by a mercantile agent is paramount to the statutory 
right of restitution. 


CHAPTER XIIL.: 
FORGERY 


In olden times only one form of forgery was known to the law 
and that was the forgery of state seals. It was a treasonable 
offence. Later, when other forms became known to the law 
with the development of writing and commerce, the offence was 
looked upon only as a misdemeanour, excepting, of course, the 
forgery of state seals, which continued to retain its special 
character as a treason. 

Finally, there came the Forgery Act of 1851, and provisions 
relating to forgery in various enactments such as the Trade 
Union Act, 1871, the Merchant Shipping Act, 1894, Merchandise 
Marks Act, 1887, the Stamp Act 1891, and the Post Office Act, 
1908. 


Then, in 1913, came a consolidating statute. 

This is the Forgery Act, 1913, though the provisions of such 
enactments as those quoted still remain. In addition, later 
enactments, like the Prevention of Electoral Abuses Act, 1923, 
have forgery provisions of their own. 

Forgery is the making or the alteration of an instrument with 
the intention to defraud some person of a right or property, 
or with the intention to deceive some person to his injury. 
By the Forgery Act of 1913 it is further defined as the making 
of a false document in order that it may be used as genuine 
and is committed tf the whole or any material part thereof 
purports to be made by or on behalf of or on account of a person 
who did not make it nor authorise its making, or if, though 
made by or on behalf of the person by whom or on whose 
authority it purports to be made, the time or place of making, 
where either is material, or, in the case of a document identified 
by a number or mark, the number or any distinguishing mark 
identifying the document, is falsely stated therein; and in 
particular a document is false: (a) if any material alteration, 
whether by addition, imsertion, obliteration, erasure, removal 
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or otherwise, has been made therein, (b) if the whole or some 
material part of it purports to be made by or on behalf of a 
fictitious or deceased person, (c) if, though made in the name 
of an existing person, it is made by him or by his authority 
with the intention that it should pass as having been made by 
some person, real or fictitious, other than the person who made 
or authorised it. (Sec. 1, sub-s. (1) and (2) of #.A. 1913) (3 & 4 
Geo. 5, 1918). 

Jt is immaterial in what language a document is expressed 
or in what place within or without Ireland it is expressed to 
take effect. 

Forgery of a document may be complete even if the document 
when forged is incomplete or is not or does not purport to be such 
a document as would be binding or sufficient in law. The 
crossing on any cheque, draft, or any bank or post office money 
order, postal order, coupon, or any other document, the crossing 
of which is authorised or recognised by law, is a material part 
of such cheque, draft, order, coupon or other document. (Sec.1 
(3) F.A. 1913). 

An illiterate person can be just as guilty of forgery as a 
literate one, as when he or she makes his or her mark to a false 
name. (f. v. Dunn, 2 East P.C. 962). 

While the use of a fictitious or assumed name for purposes of 
defrauding is an offence, its mere use is not by itself a forgery, 
even though the transaction in which it was used was otherwise 
fraudulent. It is generally an obtaining by false pretences. 
(R. v. Bontien, R. & BR. 260). And even if the fictitious name 
is used for the purpose of defrauding and if credit is given to the 
person, and not with any regard to the name he used, there is 
no forgery, only an obtaining by false pretences. (2. v. Martin, 
14 Cox, C.C. 375). 

But the making of any false instrument which is itself the 
subject of forgery, with a fraudulent intent, in the name of a 
non-existent or fictitious other person, for that particular 
purpose, is as much a forgery as if it had been made in the name 
of a person known to exist. It is a recognised rule that in all 
forgeries the instrument supposed to be forged must be a false 
instrument in itself. (Dunne’s Case, 1 Leach C.C. 57). 
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The counterfeiting of a signature on a painting has been held 
not to be a forgery at common law, but to be a common law 
cheat if the picture was sold as genuine. It would also be a 
false pretence. 

On the other hand, it is forgery for a person with intent to 
defraud to put his own name to a document, cheque, etc., as 
being the signature of another person of the same name (Mead 
v. Young, 4 T.R. 28). 

Likewise it is forgery for an unauthorised person to fill up a 
sum ina blank cheque. It is also forgery for a person to put 
another’s name to a document as, in this case, to a bill of exchange 
as acceptor, even though he expected to be able to meet the 
bill himself when it became payable (R. v. Forbes, 7C. & P. 
224) unless that person had authority or bona-fide believed 
from the course of business or other dealings that he had 
authority to use the other person’s name. 

A forgery to obtain satisfaction of a claim bona-fide believed 
in is no less a forgery because of that (R. v. Hart, 1 Moody 486,) 
but it is no forgery where the act is done under the honest 
belief in a right to do it, though there was in fact no such right. 

All specified forgeries are now felonies by the Forgery Act, 
1913, but all unspecified forgeries are only misdemeanours 
(Sec. 4. F.A. 1913). 

Forgeries of documents under the statute fall into two 
classes :— 

(1) Forgeries of a private character, in which the intent 
must be an intent to defraud (Sec. 2 and Sec. 4 (1), 
F.A., 1913); and 

(2) Forgeries of a public official character, in which the 
intent may be either an intent to deceive or an 
intent to defraud (Sec. 3 and Sec. 4 (2), F.A., 1913). 

In the first class we have forgeries of such documents of a 
private character as wills, codicils and other testamentary 
documents, deeds, bonds, bank notes, valuable securities, 
documents of title to lands or goods, powers of attorney, policies 
of insurance, endorsements, and assignments (all felonies) and 
forgeries of any other documents of a like character not specified 
under this or any other statute, which are misdemeanours. 
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In the second class we have forgeries of all public and judicial 
documents, records, registers, licences, etc., which are specified 
felonies, and forgeries of any other public documents which are 
not, made felonies under this or any other statute, which are 
misdemeanours. 

A valuable security as defined by Sec. 18, F.A. 1913, has a 
very wide meaning and includes (1) any writing entitling or 
evidencing title (2) to any share or interest in any stock, annuity, 
fund or debt, at home or abroad public or private, (6) to any 
bank deposit, (2) any scrip, note, warrant, etc. for the payment 
of money and (3) any accountable receipt release or discharge, 
or any receipt etc. evidencing the payment of money or delivery 
of any chattel personal. 

It is also of interest to note that “‘ banknote’ includes any 
note or bill of exchange of any bank in any part of the world 
as well as any blank bank note, blank bank bill of exchange 
and blank bank post Bill. 

Broadly, the specified statutory felonies take in the forgery of 
wills, etc., any valuable security or assignment (a cheque is a 
valuable security), endorsements, deeds, bonds, attestations, 
bank notes, documents of title to lands or goods, shares, trans- 
fers, insurance policies, certificates of all kinds, entries in any 
book or register, bills of exchange, warrants, orders, or other 
security for payment of money, judicial documents, marriage, 
and other official licences, State documents, public records, state, 
official, judicial and public seals and dies and dies for marking 
gold and silver. 

There cannot, of course, be a forgery without the intention 
to deceive. The forgery itself is a deceit, a fraudulent deceit, 
and care must be taken not to mix up deceit with fraud. They 
are in fact the two essential ingredients of forgery, the deceit 
being the bearing of false witness, so to speak, while the fraud 
is the obtaining of another’s property by means of that par- 
ticular deceit of forgery. 

“To deceive is to induce a man to believe that a thing is true 
which is false, and which the person practising the deceit knows 
or believes to be false. To defraud is to deprive by deceit ; it 
is by deceit to induce a man to act to his injury. More tersely 
it may be put, that to deceive is by falsehood to induce a state 
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of mind ; to defraud is by deceit to induce a course of action.” 
(Re : London and Globe Finance Corporation (1903), 1 Ch. 728, 
& 732), 

Where an intent to defraud or an intent to deceive is one of 
the constituent elements of a forgery offence it is not necessary 
to prove an intent to defraud or deceive any particular person. 
The fact that a forgery was done with an intent to defraud or 
to deceive is sufficient. (Sec. 17. (2) F.A., 1918). 

The forgery itself is complete as an offence once the intention 
to deceive is there though the fraud intended has not been 
effected. The intent to defraud itself may be presumed from the 
general conduct of the accused person. The use of an innocent 
agent does not alter or shift the guilt of the actual forger (R. v. 
Palmer, 1 B. & P. (N.R.) 96. 

Several persons can combine to forge an instrument and all 
are principals, though each person executes by himself a distinct 
part of the forgery and though they are not together when the 
instrument is being forged or when it is completed. 

The printing or publishing any Act of the Oireachtas or any 
copy of a proclamation, order, rule, regulation, bye-law or other 
official State document and falsely purporting it to have been 
printed or published under the ‘superintendence or the authority 
of the Stationery Office, isa felony. (Sec. 6 (1) & (2), Documen- 
tary Evidence Act, 1925). 

The tendering in evidence of same in any Court of Justice 
or in any legal proceedings is a misdemeanour. (Sec. 6 (3) & (4), 
Documentary Evidence Act, 1925) (No. 24 of 1925). 

The forging of ballot or nomination papers in an election, 
while also within Sec. 4 of the F.A. 1913, where it would be a 
misdemeanour, is made a statutory offence, summary or in- 
dictable, as the circumstances of the case may warrant, by 
Sec. 46 (2) (a) (6) of the Prevention of Electoral Abuses Act, 1923 
(No. 38 of 1923). 


The Uttering. 

The uttering, 7.e., the passing off, of the forgery is a distinct 
offence though a component in the whole offence of forging 
and uttering to the extent that it is cloaked with the same degree 
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of offensiveness as the actual forgery, being a felony if it is a 
felony, but only a misdemeanour if it is a misdemeanour. (Sec. 
6, F.A. 1913). An essential ingredient of this offence is that the 
person uttering must do so knowing the document, seal or die in 
question to be forged, and with either of the intents necessary to 
constitute the offence of forgery, 7.e., the intention to deceive or 
the intention to defraud. 

A person utters who uses, offers, publishes, delivers, disposes 
of, tenders in payment or in exchange, exposes for sale or 
exchange, exchanges, tenders in evidence. or puts off. a forged 
document, seal or die. It is immaterial where the original 
forgery was committed. (Sec. 6, F.A. 1913). . 

A conditional uttering of a forged instrument is as much a 
crime as any other uttering as where a person knowingly gave 
a forged acceptance to the manager of a bank as security for his 
overdraft and which was taken only on condition that enquiries 
respecting it were satisfactory. (R. v. Cooke, 8 C. & P. 582). 

Uttering or possessing a forgery through an innocent agent does 
not alter or shift the guilt from the actual utterer or possessor, who 
is held to have uttered or to have constructive possession through 
or in that innocent agent. (&. v. Palmer, supra). 

Formerly where a number of persons were in concert in the 
uttering of a forgery only the actual utterer was the principal, the 
others being regarded as accessories before the fact, but now, 
by Sec. 11 of the F.A. 1913, all accessories before or at a forgery, 
or uttering or any offence under that Act, are all principals in 
the first degree. 


Possession. 

The making or possession knowingly of implements for forgery, 
i.e, special bank note and revenue paper, frames, moulds, or 
instruments for making any bank note or share certificate, 
as well as the possession of the finished forgeries, are felonies. 

Using any implements of forgery or the finished forgery is a 
like offence. 

The use or possession of a finished forgery must, of course, 
be with the knowledge that it was forged to constitute the 
offence. (Sec. 9, F.A. 1913). 
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The purchase or possession, knowingly, of this special paper 
or of any die peculiarly used in the making of same is, however, 
only a misdemeanour. (Sec. 10 F.A. 1913). But it is a felony 
to be in possession of or to purchase or receive any forged bank 
note, die for marking gold or silver, or a stamp die, and the onus 
is on the accused person to show that he has lawful authority or 
excuse for same. (Sec. 8 F.A. 1913). 

The knowledge that they were forged is, however, an essential 
ingredient of this offence. 

And the same rule applies where the possession is, knowing 
and wilful, in any building, lodging, apartment, field or other 
place, whether open or enclosed, and whether occupied by such 
person or not. It is immaterial whether the document, matter 
or thing is had in such custody, possession or place for the use 
of such person or for the use or benefit of another person. 
(Sec. 15, F.A., 1913). 


Demanding. 

Finally, there is the distinct offence of making or endeavouring 
to make what can be tersely described as a profit out of forgery. 
It is a felony and is committed by demanding, receiving, or 
obtaining, or causing or procuring the delivery, payment or 
transfer to any person, with intent to defraud, of any money, 
security for money or other property, real or personal or so 
endeavouring, by means of 

(a) any forged instrument whatsoever knowing the same 

to be forged, or, 

(b) any probate or letters of administration, knowing the 
will, testament, codicil or testamentary writing to be 
forged, or knowing such probate or letters of admini- 
stration to have been obtained by any false oath, 
affirmation or affidavit. (Sec. 7, F.A., 1913). 
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CHAPTER XIV. 


PERJURY. 


Prrgury is the giving of false evidence on oath. It is a mis- 
demeanour indictable at Common Law. There are four essential 
ingredients in the commission of the offence :— 
(1) It must have been committed in a judicial proceeding 
having a competent jurisdiction. 
(2) The statement made must be as to something material 
to the questions at issue. 
(3) It must be false. 
(4) And it must be made with the knowledge of its falsity, 
or without belief in its truth. 


(1) Judicial Proceedings. 

These include all the Courts of Justice as we know them here ; 
the District Court, the Circuit Court, the Circuit Criminal Court, 
the Central Criminal Court, the High Court, and the Supreme 
Court, as well as all other complementary proceedings such as 
commissions established by order of the Court to take evidence. 
They also include all statutory tribunals at which evidence must 
be given on oath, and proceedings before persons who are auth- 
orised by law to hear, receive, and examine evidence on oath. 

All preliminary proceedings in connection with judicial 
proceedings, such as affidavits, depositions, answers to inter- 
rogatories, and examinations, are included. 

Included also are proceedings before every officer, arbitrator, 
commissioner, or other person having, by law or by consent of the 
parties, authority to hear, receive and examine evidence on oath. 

Where the false evidence is given in this country under the 
Foreign Tribunals Evidence Act, 1856, in connection with civil 
or commercial proceedings in a foreign country, the offence is 
committed none the less, but is indictable and punishable only 
in Ireland. 

Proceedings are not less judicial by reason of some defect 
falling short of absolute want of jurisdiction, nor by reason of 
their being held abroad when the actual offence is committed here. 
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(2) Material Statement. 

That the false statement made must be material to the issue 
in the judicial proceedings is an omnibus condition, taking in 
oral as well as written statements. The reason for this is that 
perjury is an offence only because it is an abuse of public justice 
and tends thereby to mislead and pervert the true course of 
justice. Thus a_falge statement made in the course of a judicial 
proceeding, which is extraneous and irrelevant and has no 
connection whatsoever with the issue before the Court or tribunaa 
or commission, is not a perjury, despite the fact that it is on 
oath. 

Nor can perjury be assigned to a duly sworn witness who 
is incompetent for one reason or another, by common law or 
statute, or by reason of inability to understand the nature of an 
oath. 

It should be noted that the name, position, address, title, etc. 
of a witness are material facts. 

Materiality is not, however, limited to direct relevance to the 
issues raised or to be raised, but includes facts relevant to the 
facts in issue, such as the admissibility of a document or 
statement, or matters which affect the credit of a witness. 

It is also immaterial whether the false statement was believed 
or disbelieved, and whether it did or did not injure the person 
or party, or the cause of the person or party, against whom it 
was given. 

Finally, it rests with the judge at the trial for perjury, and 
not with the jury, to say whether a fact was material or not. 

Again, there can be only one perjury even though a dozen 
different lies are told by the same person at the same proceedings, 
whether at the same or different times. Nor do fresh lies make 
the offence any the greater, though, of course, they will be looked 
upon, at the trial of the perjury, as an aggravation of the offence. 
(3) & (4) Falsity of Statement: Knowledge of its Falsity ; or 

without Belief in its Truth. 

The last two ingredients of the offence are considered together 
for purposes of clarity. The first essential to be understood is 
that the truth can be perjury if the deponent, when making the 
statement, had no knowledge of or no belief in its truth, that is, 
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that it was to deponent’s then knowledge a false statement. 
A person is legally bound to give sworn evidence only as to what 
he himself actually knows and believes. 

A person commits perjury by the simple evasion of “‘ I cannot 
remember,” or ‘‘I do not know,” when, in fact, he clearly 
remembers or definitely knows, or by an evasion such as “I do 
not think the writing is mine,” when, in fact, he does know it is 
his. (&. v. Schlesinger, 10 Q.B. 670). 

The perjury must, however, be wilful and deliberate. False 
statements made through inadvertence, forgetfulness, or mis- 
take, no matter how careless or stupid, are not perjury. It is 
otherwise, however, where there is an absolutely reckless dis- 
regard for the truth or otherwise of a statement. 

On the other hand, if there is an honest belief in a false asser- 
tion there cannot, obviously, be perjury. 


THE FORMS OF BINDING TO TELL THE TRUTH. 

There is legally no restriction on the form of oath which a 
man can take as long as the witness declares that that is the 
particular form of oath which is, or which he considers to be, 
binding on him. Once he has taken it, whatever its form, he 
commits perjury if he knowingly makes a false statement in the 
course of his evidence. 

This is so, even though the oath he has taken is contrary to 
his religious beliefs, as where a Jew takes a Christian oath, 
having assumed a Christian name for that purpose. (Sells v. 
Hoare, 3 B. & B. 232). 

Where a person has no religious beliefs he must make a solemn 
affirmation to tell the truth. 

This is equally binding, and false evidence under it is just as 
much a perjury. 

Where a child, too young to be sworn but understanding the 
duty of speaking the truth, gives false evidence, the offence of 
statutory perjury is committed and is punishable by special 
provision under Sec. 30 of the Children Act, 1908. 

The provisions of this section apply to all proceedings against 
persons for offences. (Sec. 28 (2), Criminal Justice Administra- 
tion Act, 1914, 4 & 5 Geo. 5, c. 58). 
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Classes of Perjury. 

There are three classes of perjury, or, actually, three methods 
by which a person can bind himself legally to tell the truth, 
the whole truth, and nothing but the truth, and they are :— 

(1) Oath. 
(2) Statutory Declaration. 
(3) Statutory Representation. 

In regard to Statutory Declarations and Representations the 
offence committed is a statutory one and not the common law 
offence of perjury, which can only be committed in judicial 
proceedings with a competent jurisdiction. They have been 
described as perjuries not on oath. A statutory declaration is 
an oral or written statement made as required by law, as in 
Income Tax Returns, Registration of Deeds, etc., bearing 
witness to the truth and correctness of the information given 
therein that is so required by law to be given. 

The form in which these declarations are to be made is fixed 
by the Statutory Declarations Acts of 1835 and 1938 :— 

“T...do solemnly and sincerely declare that... (and 
at the end) and I make this solemn declaration conscien- 
tiously believing same to be true and by virtue of the 
Statutory Declaration Act (1835 or) 1938.” 

The provisions of the 1938 Act refer exclusively to the 
cases governed by Sec. 18 of the 1835 Act (which is repealed), 
which require the confirmation of written instruments, 
allegations, proof of debts, execution of deeds, or other 
matters. 

An offence in contravention of the provisions of the 1938 Act 
is graded down to the degree of summary offence, punishable by 
a fine not exceeding fifty pounds or imprisonment not exceeding 
three months, or both. (Sec. 6). 

The persons who can take a statutory declaration are :— 

(1) A Notary Public. 
(2) A Commissioner for Oaths. 
(3) A Peace Commissioner. 
(4) A person authorised by law to take and receive statutory 
declarations. 
A representation is a statement, oral or written, made, 
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as required by statute, to secure an official statutory registration 
(such as) of a birth, or of a marriage (and to secure its celebration), 
or, of a death, etc. 


Evidence as to Perjury. 
Corroboration is essential to the proof of perjury, and the 
evidence of a single witness is not sufficient. The corroboration 


can consist of documents or of statements by the accused person 
himself. 


Subornation of Perjury. 

The subornation of perjury is also a misdemeanour at common 
law and is punishable in the same way as perjury. Subornation 
is the counselling, procuring, or inciting of another to take a 
false oath, that is, to commit perjury by giving false evidence 
on oath. By Sec. 8 of the Accessories and Abettors Act, 1861, 
a suborner of perjury becomes a principal offender and can he 
indicted and tried with the perjurer. 

The false oath must, however, have been taken and the false 
evidence given. 

It would also seem that a person who aided and abetted a 
perjurer is guilty of subornation of perjury. 

The attempt to suborn perjury is also an indictable mus- 
demeanour and is liable to punishment by fine and or 
imprisonment, 


Fabrication of Evidence, 

This is best described as a kindred offence to perjury. It is 
the giving of false evidence in matter and not in word, though 
it may also amount to perjury where false evidence is given 
to support it. It consists of manufacturing or fabricating false 
evidence, as where a man changed the wheat in sample bags 
from a cargo and put in wheat of a better quality to deceive 
arbitrators. (&. v. Vreones, 1891, 1 Q.B. 360). 

It constitutes the misdemeanour of perverting the course of 
justice, and an attempt is likewise an indictable misdemeanour. 


172 Concealing or Destroying Evidence 


Concealing or Destroying Evidence. 

Once a crime has been committed, any concealment or 
endeavour at concealment or at avoiding the consequences, or 
any obstruction of public justice by destroying evidence or by 
suborning false evidence is an indictable misdemeanour. (f. 
v. Sharp; R. v. Stringer, 159 L.T.R. 96). 

This is another offence which is in some respects kindred to 
perjury, but which in certain important respects has a far greater 
scope of application in dealing particularly with any deliberate 
obstruction of the investigations of cases. 

It is not necessary that proceedings should actually be pending, 
nor that any investigations had been commenced, nor, even, 
that a report had been made. And it can take, as well, the 
form of a criminal conspiracy, or be in the form of an attempt 
to mislead a police officer as by giving him false information. 

Where an oath (unlawful) of secrecy is taken, it may constitute 
an offence against the State. (Sec. 17, Offences Against the 
State Act, 1939). 


Note.—A special consolidating statute which was passed in 
England in 1911 makes perjury a felony there. 


CHAPTER XV. 
CONTEMPTS OF COURT 


Contempts of Court are offences against the due administration 
of justice which are intended or calculated to interfere with or 
pervert the true course of justice. 


They are misdemeanours at Common Law and are for the 
most part, under modern practice, punishable summarily by the 
issue of a writ of attachment and an order for committal. They 
are also indictable. 


They fall under two broad heads :— 


(1) Contempt of the Court and those engaged in 
it :— 
[ (a) The Court (and Judge) itself ; 
Words < (b) The parties in causes before the Court; 
| (c) The parties before the Court on trial (R. v. 
K Read & Huggonson, 2 Atk. 469). 


r(2) Contempts against the Orders of the Court by:— 
(a) Disobedience of Court Orders ; 
Actions < (6) Obstruction of, or resistance to, the due 
| execution of a legal process as ordered by 
a Court. 


There can, of course, be contempts of the Court by actions as 
well as words, and, frequently, there is a combination of both. 

Any contemptuous or contumacious words, published, written, 
or verbal, to a judge or justice, or of a judge or justice, in his 
judicial capacity and in the execution of his duty, tending to 
bring a Court or a Judge into contempt, or to lower his authority, 
is a contempt over which the Court has immediate jurisdiction. 
But where the words are spoken to or of a judge as a private 
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individual and in his capacity as such no offence is committed 
and the remedy is by civil action. 

Any attempt to intimidate or influence a Judge or Justice is 
an indictable misdemeanour. 

Similarly, any attack on parties engaged in a case pending or 
before a Court is a contempt. Any attack on or any reference, 
contemptuous, contumacious or otherwise, to a person accused 
of an offence before a criminal Court, which attack or reference 
is likely to interfere with the due administration of Justice 
and his fair trial, is a contempt punishable summarily or by 
indictment. 

Summary action by writ of attachment and committal is the 
general procedure, as the long delay consequent on action on 
indictment leaves too great a risk of interference with justice 
by the very fact of an uncorrected impression. 

But when the trial has taken place and the case is over both 
judge and jury are given over to criticism. (fcLeod v. St. Aubyn, 
1899, A.C. 549). (R. v. Gray (1900), 2 Q.B.D. 36). 

This does not, however, imply a licence for personal scurrilous 
abuse of a judge. (R. v. Gray, supra). (A.G. v. O’ Ryan and 
Boyd, 1946, IR. 70; 79, LL.T.R. 158). 

Legal proceedings are pending so long as there is any further 
step that could be taken in the matter, that is, as long as the 
time for taking an appeal, or any extension thereof for taking 
such a step, has not expired. (Delbert-Hvans v. Davies and 
Watson, 173, L.T.R. 289). 

The interference with witnesses in a Court of Justice, either 
by threats or persuasion, to induce them not to appear to give 
evidence, not to give certain evidence, or to alter evidence 
already given, is a contempt of Court, punishable summarily or 
on indictment. In the event of a combination by two or more 
persons tor this purpose, the offence is indictable as a conspiracy 
to pervert the course of justice. 

Any interference or attempt to interfere improperly with any 
judicial proceeding so as to interfere with the administration of 
justice is a contempt not of the judge but of the court. Any 
interference with or attempt to corrupt a jury is such a 
contempt, but is more properly the offence of embracery. 
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The mere expression of intention to do some act calculated 
to interfere with the due administration of justice is no offence. 

The refusal of a witness to give evidence or to answer questions 
(unless the answer would incriminate him) is a contempt of Court. 
So is a breach of an undertaking given to a Court. The most 
common form of disobedience to an order of the Court is the 
refusal or failure to appear as a witness after a writ of subpoena 
has been issued and served. It arises, too, in exceptional cases 
as in habeas corpus, for refusal to obey the order of the Court 
to produce the child or person the subject of the application 
before the Court. 

In the District Court and in the Circuit Court the power of the 
District Justice or Judge to commit for contempt is used fairly 
frequently to enforce obedience to orders, except where orders 
for the payment of debts are concerned, for which there is a 
special procedure under the Debtors (Ireland) Acts, 1872 and 
1878, and under the Enforcement of Court Orders Act (No. 18), 
1926, as amended by the Enforcement of Court Orders (No. 23) 
Act, 1940. 

Active obstruction of any Order of the Court arises in cases 
where goods and chattels are being, or have been, seized by 
order of the Court, or where bailiffs are put in possession. It also 
arises in the rescue, or attempt to rescue, a person under arrest 
by order of the Court or taken into custody for disobedience to, 
or obstruction of, an order of the Court. 

The obstruction of a police officer in execution of his duty 
is a distinct offence. 

But obstruction of, or resistance to, a police officer, in the 
lawful execution of an execution order under the Enforcement 
of Court Orders Act (No. 18, 1926) is an indictable misdemeanour. 


Mute of Malice. 

To stand mute of malice is to refuse to plead to a charge 
in a criminal court by refusing to speak. It is a contempt in the 
face of the Court and punishable as such. The decision as to 
whether a person charged before the Circuit Criminal Court, 
or the Central Criminal Court, or the Special Criminal Court 
under Part V of the Offences Against the State Act, 1939, is 
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mute of malice or by visitation of God is for the Judge after 
hearing evidence. (Sec. 80, Courts of Justice Act (No. 48), 1936 ; 
Sec. 51, Offences Against the State Act, 1939). 

Formerly the practice was to empanel a special jury to try this 
issue. 

If the judge decides that the person charged is mute of malice 
a plea of not guilty is entered. When a person is found mute by 
visitation of God the trial may proceed if he can be made to 
understand the proceedings by writings or signs. Otherwise 
the mute is ordered to be detained at the pleasure of the Govern- 
ment. 

A person is mute by Visitation of God who is deaf and dumb 
or so deaf that he cannot hear the indictment read. (Hz parte 
Emery, 1909, 2 K.B. 81). 


Pound Breach. 

A pound breach is a misdemeanour punishable summarily 
(Pound Breach Act, 1843), and is the rescue of cattle or other 
personal property, with or without force, from a place in which 
they have been lawfully enclosed in due legal process and in the 
custody of the law. 

An all-embracing Section (24) of the Enforcement of Court 
Orders Act, 1926, covers the resisting of a court messenger, or 
other person, in the lawful execution of an execution order, and 
the rescuing, removing, or concealing, of any goods, animals, or 
chattels taken under the same process, and makes any offence 
of this nature a misdemeanour punishable summarily or on 
indictment. 

A pound breach, with or without violence, damage to a pound 
and using violence, threats or bribes to a pound-keeper are also 
summary offences. (Sec. 9, Pounds (Provision and Maintenance) 
Act (No. 17), 1935). 


CHAPTER XVI. 
PRISON ESCAPES AND RESCUES 


The escape of a person taken in the due course of the law, or 
committed in due course of it, is an offence that comes under 
the head of offences against the administration of justice. 


This offence is of three kinds :— 
(1) Escape from Lawful Custody. 
(2) Prison-breaking. 
(3) Rescue from Lawful Custody. 


(3) Escape from Lawful Custody. 

This offence is committed by a person who, while under lawful 
arrest or in lawful custody, regains his liberty, either by himself 
or by the voluntary act of his custodian, without the use of 
force. It is a misdemeanour punishable by fine and/or imprison- 
ment. The person who permits the escape, whether police officer, 
court officer, prison warder, or private person, having custody, 
is guilty of an offence of similar gravity. 

The custody may be in respect of a civil matter as well as in 
respect of a criminal charge. (R. v. Allan, C. & Mar. 295). 

In the case of a convict, however, knowingly and wilfully 
permitting or aiding in his escape is a felony. (Convict Prisons 
(Ir.) Act, 1854). 

But where a convict is permitted to escape by the negligence 
of the custodian the offence is only a misdemeanour. Aiding 
a prisoner of war to escape is a felony. (Prisoners of War 
Escape Act, 1812). 


Aiding or abetting the escape of a person detained under the 
Offences Against the State Act, 1940, or aiding and abetting 
such person to avoid recapture after having so escaped is a 
summary offence, punishable by imprisonment for a term not 
exceeding three months. (Sec. 32 (2), Offences Against the 
State Act, 1939). 

M 
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(2) Prison Breaking. 

This offence is committed only when force is used by the 
prisoner himself to effect his escape. If the offence with which 
the prisoner is charged is a felony (or misdemeanour) the prison 
breaking is also a felony (or a misdemeanour). Where the 
prisoner is awaiting trial, the charge of prison breaking may 
remain over until after the verdict. Whether guilty or not 
makes no difference to the offence of prison breaking, once he 
was in lawful custody, unless the arrest was unwarranted and 
unjustifiable, or unless it is proved that no such offence as that 
on which he was charged and held had ever actually been 
committed. 


(8) Rescue from Lawful Custody. 

The rescue of a prisoner in lawful custody clothes the offence 
of the rescuer with the same degree of the offence of which the 
rescued person would have been guilty if he had broken prison 
himself. The rescue can take place on the public street, in a 
private house, or from a private citizen, as well as from a prison 
or police officer. It must, however, be effected forcibly and 
knowingly. If no conviction takes place the offence is still there, 
but only to the degree of a misdemeanour. 


What is Custody ? 

Custody is arrest or imprisonment in any form. Imprisonment 
means restraint of liberty, and any place, whether a gaol, police 
station or cell, the house of a Garda or of a private person, or 
even the street where a person is under lawful arrest or detention 
for a supposed crime, is a prison at law as well as in deed and 
fact. 

But where a person is in private custody to constitute an 
offence there must be knowledge that the person was in custody 
for a criminal offence. 


CHAPTER XVII. 


OTHER OFFENCES AGAINST ADMINISTRATION OF 
JUSTICE. 


Of Barratry, Champerty and Maintenance, Embracery and 
Frivolous Arrest and Public Corruption. 


By common law and statute it was found necessary to create 
certain offences in order to keep the Administration of Justice 
clean and undefiled. 


These are— 


(1) Champerty and Maintenance. 

(2) Barratry. 

(3) Embracery. 

(4) Frivolous Arrest. 

(5) Corruptly Taking or Offering a Reward. 
(6) Public Bribery. 


(1) CHAMPERTY AND MAINTENANCE. 


Champerty and Maintenance are indictable misdemeanours 
and concern the interference in suits by persons who have no 
interest in them or other right to interfere. The distinction 
between the two is clearly defined. 

In champerty the person who assists another by money to 
maintain a suit does so on the basis of a share in the results, 
i.e., on foot of a stipulation or contract that the champertor will 
secure, as payment for or as an addition to the repayment of the 
assistance given by him, an agreed share in the subject matter 
of the suit on its successful conclusion. 

In maintenance, on the other hand, there is no stipulation or 
contract for a share in the subject matter, but the essential 
ingredient of the offence is the improper and wanton meddling 
without justification or excuse in the dispute of another in which 
the maintainor has no interest. 

In both cases there is underlying the offence the principle 
that no encouragement should be given to litigation by the 
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active interference of outsiders to assist others to enforce rights 
which they would not otherwise be disposed to assert. 
There are four general grounds of justification for main- 
tenance :— 
(1) Actual interest, either present, contingent, or future, 
in the subject matter of the suit. 
(2) Common interest in the subject matter. 
(3) Kinship with the person or persons in the suit ; and 
(4) Charity and compassion (Bradlaugh v. Newdegate, 
11 Q.B.D. 1) (Harris v. Brisco, 17 Q.B.D.-504). 


(2) BARRATRY. 


The offence of Barratry arises when a false or groundless action 
is incited, promoted, or maintained. 

Where there is a plurality of such offences the offender is 
indicted as a common barrator. It is now a very rare offence, at 
least as far as prosecution goes. 

It is a common law misdemeanour. 


(5) EMBRACERY. 


The offence of embracery consists of any improper endeavour 
or attempt corruptly to influence or instruct a jury by money, 
promises, letters, threats, or by other persuasions or fraudulent 
devices, other than the strength of evidence and the arguments 
of counsel in open court. It does not matter whether the jurors 
subsequently give a verdict, or not, or whether a verdict, if given, 
is true or false. 

It is also a common law misdemeanour. 

Embracery can be committed by a juror or by persons who, 
by indirect means, procure the calling and swearing, either of 
themselves or of others, on a jury in order to serve one party 
to the suit. 

Personating or pretending to be a qualified juryman is a 
misdemeanour even though without a corrupt motive. (R. v. 
Clark (1918), 26 Cox 138). The basis of the offence is that the 
natural and necessary consequence is to pervert the course of 
law and justice. 
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(4) FRIVOLOUS ARREST. 


To cause a person to be arrested or attached in the name of 
a fictitious plaintiff or in the name of another without his know- 
ledge or authority constitutes the offence of frivolous arrest. 
The greater offence of perjury will often arise in regard to this 
offence. It is a contempt punishable as such, and is also an 
indictable misdemeanour, when committed in respect of pro- 
ceedings in a superior court. Otherwise, if committed in respect 
of proceedings in an inferior local court, it is punishable sum- 
marily. 


(7) CORRUPTLY TAKING OR OFFERING REWARDS. 


Corruptly taking any money or reward, directly or indirectly, 
under pretence or upon account of helping any person to recover 
any property which has, under circumstances which amount to 
felony or misdemeanour, becn stolen or obtained in any way 
whatsoever, or received, is a felony (unless all due diligence has 
been used to cause the offender to be brought to trial for the 
same). (Sec. 34, L.A., 1916). 


Publicly advertising a reward, with or without an offer to pay 
compensation, for the return of any property which has been 
stolen or lost, no questions asked or arrest or inquiry made, is 
an. offence, and the person who does so “ shall forfeit the sum of 
£50 for every such offence to any person who will sue for the 
same by action of debt to be recovered with full costs of the 
suit.” (Sec. 102, L.A., 1861). Printing or publishing such an 
advertisement is a like offence but the action to recover the 
forfeiture must be commenced within six months of the date 
of the offence and with the consent of the Attorney-General. 
(Larceny (Advertisements) Act, 1870, Sec. 3). 


This offence may in appropriate circumstances amount to 
compounding a felony. Merely, however, taking back one’s 
own goods which have been stolen is no offence unless some 
favour is shown to the thief. (f. v. Stone, 4 C. & P. 379). 
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(6) PUBLIC BRIBERY. 

The bribery of public officials is an indictable misdemeanour 
at the common law, apart from any statutory provisions that 
apply to particular cases. The essential ingredients of this 
offence are (]) that the public official should have a duty to do 
something in which the public is interested. and (2) that the 
bribe is given or received in order that the public official should 
either (a) act contrary to that duty, or (6) show favour in the 
discharge of his duty and functions. 


PART V. 
TREASON, OFFENCES AGAINST THE STATE, AGAINST THE 


PUBLIC PEACE AND AGAINST RELIGION 
AND COINAGE OFFENCES. 


(1) Treason, Chapter XVIII, page 185 


(2) OrrENcES AGAINST THE STATE. 
Chapter XIX, page 191 


(3) Orrences AGAINST THE PUBLIC PEACE. 
Chapter XX, page 207 


(4) Orrunces AGAINST RELIGION. 
Chapter XXI, page 215 


(5) COUNTERFEITING AND COINAGE OFFENCES. 
Chapter XXII, page 219 


CHAPTER XVIII. 
TREASON AND TREASONABLE OFFENCES 


TREASON is a breach of the natural, perpetual, and inalienable 
duty of allegiance which every person owes to the country 
of his birth or adoption or residence and to its properly con- 
stituted government and organs of government. ‘Treason has 
always been regarded as a crime apart more grievous and more 
heinous than murder, for its aim and purpose is to destroy, 
not the life of one man, but the life of the people, 7.¢., the 
national entity ; and the punishment for many centuries up 
to 1814 in England was made to fit the crime in accordance 
with the brutal code of the Dark Ages. This punishment was 
death in the following manner: the traitor was drawn on a 
hurdle to the place of execution. He was there hung by the 
neck—not a drop-hanging as to-day—until near death. Taken 
down, he was disembowelled while still alive and his bowels 
burned before his face. Then, and only then, he was mercifully 
beheaded. ‘To complete the desecration of his mortal remains, 
the body was quartered. 

In Ireland. death by hanging is the only method of execution 
permitted, but in England, in the case of treason, the alternative 
method of execution by beheading is permissible. 

Treason, in the words of Article 39 of Bunreacht na h-Eireann 
(The Constitution of Ireland): ‘shall consist only in levying 
war against the State or assisting any State or person or inciting 
or conspiring with any person to levy war against the State or 
attempting by force of arms or other violent means to over- 
throw the organs of Government established by the Constitution 
or taking part or being concerned in or inciting or conspiring 
with any person to make or take part or be concerned in any 
such attempt.” 

This is a complete and absolute definition of the offence of 
treason in Ireland and by reason thereof and by virtue of Article 
50 of Bunreacht na h-Eireann all previous laws in force prior 
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to the coming into operation of the Constitution are from that 
date (29th December, 1937) of no force or effect. 


Consequently, the Treason Act (No. 10, 1939) was made 
necessary to give effect to Article 39 of the Constitution. 


Under its provisions there are three distinct treasonable 
offences :— 
(1) Treason. 
(2) Treason Felony. 
‘ (3) Misprision of Treason. 


(1) Treason. 

The offence of treason proper has already been defined in 
the words of Article 39 and the only addition the Act makes 
to the constitutional provision is to determine the penalty, and 
go, in Sec. 1 (1) and (2), of the Act, it is provided that any person 
who commits treason within or without the State shall be liable 
on conviction thereof, to the death penalty. A further sub- 
section (3) of this section provides that the same procedure 
shall be adopted for the trial, conviction and sentence for 
treason, as operates at present in this country in the case of 
murder. The implication of this sub-section is that on con- 
viction for treason there is no alternative sentence of penal 
servitude or of imprisonment, but that sentence of death must 
be passed, except where the provisions of the Trial of Lunatics 
Act 1883 (Sec. 2) apply to permit a special verdict of guilty but 
insane. The only other exception, which is not actually an 
exception, is the power in the President of Ireland (by the 
Constitution, Article 13 (6) ) to exercise mercy and commute 
the death sentence (or any punishment imposed by a criminal 
court) or grant a pardon, full or conditional. 


(2) Treason Felony. 
A distinct offence of Treason Felony is established by Sec. 


Article 13 (6) of Bunreacht na h-Eireann sets out “‘ The Right of Pardcn 
and the power to commute or remit punishment imposed by any court exercising 
criminal jurisdiction are hereby vested in the President but such power of 
commutation or remission may, except in capital cases, also be conferred by 
law cn other authorities.” 
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2 of this Act. It is the encouraging, harbouring or comforting 
of any person known or reasonably believed to be engaged in 
committing treason. A person then can commit this offence 
in either of two limited degrees :— 


(1) As an accessory before the fact by encouraging, or 


(2) As an accessory to the fact by harbouring or 
comforting. 


The punishment provided for this offence is a fine not exceeding 
five hundred pounds, or penal servitude not exceeding twenty 
years, or imprisonment for a term not exceeding two years, 
or both such fine and such penal servitude or imprisonment. 


(3) Misprision of Treason. 


Lastly, the offence of Misprision of Treason is established 
by Sec. 3 of the Act. It is, in brief, the concealment of treasonable 
activity, and is committed by any person who “ knowing that 
any act, the commission of which would be treason, is intended 
or proposed to be, or is being, or has been, committed, does not 
forthwith disclose the same, together with all particulars thereof 
known to him, to a Justice of the District Court, or an Officer 
of the Garda Siochana, or some other person lawfully engaged 
on duties relating to the preservation of peace and order.’ 


Though under the old law, Misprision of Treason was only 
a misdemeanour at common law, it is made a felony by the 
Treason Act, 1939, and is punishable by penal servitude for a 
term not exceeding five years or imprisonment for a term not 
exceeding two years. 


Treason in General. 


The offence of treason is considerably restricted as compared 
with the old offence, which took in acts which under our 
Constitution and law are now defined as offences against the 
State, to which the death penalty does not attach. 


To commit treason in Ireland an actual overt act or 
attempt is necessary, though there is a doubt as to whether 
the mere planning, conspiracy, or incitement, to levy war will 
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suffice. Apart from that, it would appear that to commit the 
offence of treason the move to put such plan or conspiracy 
into execution must be made and not merely contemplated. 


The old form of Constructive Treason, by what is termed a 
constructive or indirect levying of war which is not levelled 
against the State as such but which has for its object the attain- 
ment of some public reform, whether real or pretended, has gone 
as such. It is now an offence against the State under the Offences 
Against the State Act, 1939 (Sec. 7). 

The most important difference between the Irish offence of 
treason and the old form of the offence is that the encompassing 
or imagining the death, of the King or Queen of England, or 
their heir (Treason Act, 1351) is abolished as a treasonable 
offence in this country. No substitution of the heads of our 
State is made therefor, so that the encompassing or imagining 
the death of the President or Taoiseach is not a treasonable 
offence, unless it constitutes an overt act of treason. In the 
old offence of treason all accessories were treated as principals, 
but now only accessories before the fact, by incitement and 
conspiracy, and accessories at the fact, by assisting, are deemed 
guilty of the full offence. There is, moreover, a further and rather 
subtle distinction drawn between the accessory before the 
fact who incites or conspires and the accessory before the fact 
who merely encourages. In the first case the accessory is guilty 
of treason proper ; in the second case he is guilty of treason felony. 


It is noteworthy that in the Treason Act, 1939, there is no 
limitation of time within which a charge of treason must be 
preferred. In England under the Treason Act of 1695 (Sec. 5) 
there is a limitation of time of three years, except where the 
treasonable offence is the encompassing or imagining of the 
death of the King. 


It is also noteworthy that now the evidence of only one 
witness, corroborated by some material fact, will suffice in 
regard to a charge of treason (Sec. 1 (4)) or of treason felony 
(Sec. 2 (2}). Formerly, the evidence of two witnesses to the same 
or similar overt acts of treason, except in high treason in en- 
compassing or imagining the death or maiming of the King, 
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was necessary (Treason Act, 1695). The rule does not apply 
to Misprision of Treason. 

Though the old law is gone, the authorities defining the 
meaning and implications of such of the constituent parts of 
the offence of treason as are retained in the constitutional 
definition of it still remain, unless or until altered or modified 
in course of time by our own Courts in their own decisions, 

Thus, an armed force of dimension is not necessary to 
constitute a levying of war, nor is the possession of military 
weapons and of flying colours. Neither is actual fighting 
necessary. (RK. v. Hardie, 1 State Trials (N.S.) 609). The 
actual enlisting and marching for the purpose are sufficient 
without coming to battle. (R. v. Vaughan, 13 State Trials 485), 
What is more important is that three or four persons only 
can commit the acts that will constitute a levying of war and 
thus an act of treason. 


The assisting of a State or person to levy war against Ireland 
is any act which strengthens or tends to strengthen the enemy 
or rebel in the levying of war or which weakens or tends to 
weaken the power of the Irish State to resist, attack, or defeat 
the enemy or rebel. (. v. Casement, 1917, 1 IK.B. 98, 137). 


It makes no difference that the person so assisting is a 
naturalised citizen of that other State or even a com- 
missioned officer in its army, for the subject of the State owes 
only it his allegiance and that “allegiance follows the person 


of the subject . ... wherever he may be and he may violate 
his allegiance in a foreign country just as well as he may violate 
it....’inhisown. (&. v. Casement, supra). 


Swearing fealty to a hostile power and joining the armed 
forces of that power constitute an overt act of treason, unless 
promoted by fear. (The Napper Tandy Case, 27 State Trials, 
1191; R. v. Lynch, 1908, 1 K.B. 444). Formerly, the fact of 
becoming a naturalised citizen of an enemy country in time of 
war was regarded as an overt act of treason, but this is not now 
so unless it be regarded as, of its nature, the act of assistance. 
Aliens resident in Ireland are subject to its treason laws to the 
same degree as an Irish subject, but alien enemies are not 
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except where they have accepted the protection of this country 
during war. (Sec. 4, Aliens Act (No. 14), 1935). 

Writings and words, even if published or spoken to only one 
person, where such writings or words constitute an incitement, 
an assistance, a conspiracy, a taking part in, or being concerned 
in the commission or attempted commission of treason, may 
constitute an overt act of treason. (R. v. Rosewell, 10 St.Tr. 295). 


CHAPTER XIX. 
OFFENCES AGAINST THE STATE 


An, offence against the State is an action or conduct calculated 
to undermine public order or the authority of the Government. 
For the most part these offences are now codified in the Offences 
Against the State Act, 1939. 

[In references to this Act throughout this part the abbreviation, 
*O.8.A.” will be used.] 

They fall under three broad heads of classification according 
to their gravity :— 


(1) First Class Offences Against the State, i.e., those 
which are Felonies. 

(2) Second Class Offences Against the State, t.e., those 
which are Misdemeanours. 

(3) Third Class Offences Against the State, i.e., those 
which are Summary Offences. 


The Felonies are :— 
(1) Usurpation of the functions of Government. 
(2) Obstruction of the Government of the State or of 
any branch thereof. 
(3) Obstruction of the President. 


The Misdemeanours are :— 


(1) Interference with the military, police, or other 
employees of the State. 

(2) The promotion of secret societies in the army or the 
police. 

(3) Unauthorised military exercises (drilling). 

(4) Unlawful oaths. 

(5) Membership of an unlawful organisation in so far 
as it is indictable. It is also a Summary Offence. 

(6) Seditious Offences. 

(7) The Lesser Offences under sections 6, 7 and 8. 
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The Summary Offences are :— 

(1) The printing, publication, distribution or possession 
of treasonable, seditious, or incriminating documents 
and 

(2) Membership of an unlawful organisation when not 
considered indictable. 


Scheduled Offences :-— 


In addition, there is a fourth class composed of offences of 
any particular class, or kind, or under any particular enactment, 
which may be declared scheduled offences by the Government 
(under Section 36 O.S.A.) to permit of their trial by the Special 
Criminal Courts that may be set up under Part V of the 
Offences Against the State Act, 1939. 


THE FIRST CLASS OFFENCES AGAINST THE STATE, 


(1) Usurpation of the Functions of Government. 


Formerly in its more aggravated forms a treasonable offence, 
with death as the penalty, the usurpation of the functions of 
Government is now a statutory felony, the punishment for 
which is a term of penal servitude not exceeding ten years, or 
imprisonment for a term not exceeding two years. It has three 
clearly defined forms, but may take any other as well. The 
most serious of the three is the actual usurpation or unlawful 
exercise of any function of Government whether by setting up, 
maintaining, or taking part in any way in, any body of persons 
purporting to be a government or legislature not authorised 
by the Constitution. 

It takes another form, which may be incidental to the first, 
in the setting up, maintaining, or taking part in, any purported 
court or tribunal not lawfully established. The other defined 
form, which may, again, be incidental to the other two, is the 
setting up, maintaining, or taking part in, any armed force or 
police force not so authorised. 

But “any other action or conduct whatsoever’ apart from 
one or other of the three forms of the offence will itself be sufficient 
to constitute the felony. (Sec. 6 O.8.A.). 
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Any attempt or conspiracy, any aiding or abetting, advocating 
or encouraging, the commission of any such offence is, however, 
only a misdemeanour. (Sec. 6 O.S.A.). 


(2) Obstruction of the Government. 

Formerly in some respects a treasonable offence, the obstruction 
or prevention of the carrying on of the Government or of any 
branch of it (legislative, judicial or executive) or any attempt 
at same is now a statutory felony. (Sec. 7 (1) O.8.A.). 


To commit this offence, it need not necessarily be by force 
of arms alone, but can be by any violent means or by any form 
of intimidation. An intimidation is a putting in fear by a 
threat of personal violence or by the exercise of an undue influence 
under any threat whatsoever. The obstruction or prevention 
of the exercise or performance of any function, power or duty. 
by any member of the legislature, judiciary, or the executive, 
or by any officer or employee, civil, police, or military, is also a 
felony. 


The aiding, abetting or conspiring with any person to commit 
this crime, or to advocate or encourage its commission, is a 
misdemeanour. (Sec. 7 (2) O.S.A.). 


(3) Obstruction of the President. 

The obstruction or prevention, or attempt at same, of the 
exercise or performance by the President of any of his functions, 
powers, or duties, by force of arms, or other violent means, or 
by any form of intimidation, is a felony (Sec. 8 O.S.A.). 


Aiding, abetting or conspiring with any person to commit 
this crime, or advocating or encouraging its commission, is a 
misdemeanour. (Sec. 8 (2) O.S.A.). 


THE SECOND CLASS OFFENCES AGAINST THE STATE. 
(1) Interference with the military, the police, or other employees 
of the State. 


Physical attacks on soldiers or Gardai or the interference 
with their arms or equipments with intent to undermine public 
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order or the authority of the State is made a misdemeanour 
under Sec. 9 (1) O.S.A. It is immaterial whether they were on 
duty or not at the time. Ordinary offences of this type still, 
of course, remain. Inciting or encouraging any State servant, 
in any capacity, to refuse, neglect or omit to perform, or to be 
negligent or insubordinate in the performance of, bis duty is 
a misdemeanour under Sub-sec. (2) of Sec. 9 O.8.A., but the 
purpose in this case must be the dislocation of the public service, 
or any branch thereof. Inciting to mutiny is an offence under 
this section. [Mutiny and sedition in the army by any person 
subject to military law is an offence under Sec. 36, Defence 
Forces (Temporary Provisions) Act, 1923. It is subject to the 
death penalty, or to a lesser punishment.) All who attempt 
to do any of these things, or aid, abet, or conspire to, encourage 
or advocate, their commission, or aid, or abet, or conspire to, 
their attempted commission are guilty of a like offence. To 
commit the offence of incitement to mutiny or dereliction of 
duty it is not necessary that the endeavour was to seduce any 
specified person or persons in the State service, or that it 
succeeded. A general incitement addressed to members of a 
State service (in this case to soldiers) is sufficient (R. v. Bowman 
(1912) 22 Cox. 729). 


(2) The promotion of secret societies in the army or police. 

The promotion of secret societies in the army or in the police 
is an indictable misdemeanour (Sec. 16 O.8.A.). Any attempt 
to form, or any taking part in, or assisting in the formatior of, 
such a secret society is a like offence, as is the soliciting or 
assisting of a member of either force to become a member of 
such a society. A secret society is defined as an association, 
society or other body, the members of which are required by 
the regulations thereof to take or enter into an oath, affirmation, 
declaration or agreement not to disclose the proceedings or 
some part of the proceedings of the association, society or 
body. 


(3) Unlawful Military Exercises. 


Unauthorised practising, training, and drilling in the use of 
arms, the performance of military exercises, evolutions or 
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manoeuvres, or the assembling for same, save as authorised, 
and then only in accordance with the terms of such authorisa- 
tion, by a Minister of State, are prohibited. (Sec. 15 O.8.A.). 

The offence is an indictable misdemeanour. Drilling for the 
purpose of going to a lawful meeting in good order, is, however, 
not unlawful. (Redford v. Birley, 3 Starkie 76). 


(4) Unlawful Oaths. 

Under this heading there are two offences : 

(1) The administering of an unlawful oath, and 

(2) The taking of an unlawful oath. 

They are both misdemeanours. (Sec. 17 O.S.A.). 

An oath is unlawful in the full form of an oath or as a declara- 
tion or engagement, when it purposts or intends to bind the 
person taking same :— 

(a) To commit, plan, promote, assist or conceal the 
commission of a crime or any breach of the peace. 

(b) To join or associate with any organisation having 
such an object. 

(c) To keep secret the formation or intended formation 
of such an organisation, or to abstain from giving 
evidence or information against persons concerned 
in same. 

(d) To keep secret the commission or intended com- 
mission of any crime or breach of the peace, or to 
abstain from informing or giving evidence against 
the person who committed such an act. 

A person who takes an unlawful oath has a good defence if 
he can show: 

(a) That he was compelled by force or duress to take 
such oath (or declaration or engagement). 

(6) And that within four days of taking such oath or 
within four days of the cessor of any prevention, 
incapacity, or hindrance operating to the contrary, 
the person declared: the same to an officer of the 
Garda together with all the information at his disposal 
concerning same. 


N2 


196 Onlawful Organisations 


There is no restriction of this offence to unlawful oaths taken 
to forward political aims. It will as readily apply to an oath 
taken by any group of persons engaged in ordinary crime, 
as, Say, a group of counterfeitors. 

It_can also apply in appropriate cases to persons other than 
criminals as such who find themselves in trouble with the law 
in regard to any crime, no matter how minor, and even in regard 
to a breach of the peace. 


(5) Membership of an unlawful organisation. 


Membership of any unlawful organisation is an indictable 
offence (Sec. 21 O.8.A.). It is also a summary offence, carrying, 
on conviction, imprisonment not exceeding three months, with 
or without a fine not exceeding fifty pounds, which fine itself 
is optional to the imprisonment. 


There are two defences to a charge under this section. 


(1) Ignorance of fact: that the person charged did not 
know it was an unlawful organisation ; 

(2) That as soon as reasonably possible after he became 
aware of the real nature of such organisation, or 
after the making of a suppression order in relation 
to such organisation, he ceased to be a member 
thereof and disassociated himself therefrom. 


It is of interest to note that, on the trial of a person charged 
with this offence, proof that an incriminating document relating 
to such an organisation was found on him, or in his possession, 
or on lands or premises owned, occupied, or controlled by him, 
is, until the contrary is proved, prima facie evidence of such 
membership (Sec. 24 O.8.A.). 

The power to declare any particular society or body to be 
an unlawful organisation is vested in the Government and 
this power is exercised by means of a suppression order (Sec. 19 
O.8.A.). Provision is made, however, for an application to 
the High Court for a declaration of legality in respect of a 
suppressed unlawful organisation (Sec. 20 O.8.A.). 

This provision does not, on the other hand, mean that any 
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of the specified unlawful organisations are not unlawful until 
declared so and suppressed. Where they come specifically 
within the provisions of Sec. 18 they are de facto unlawful 
organisations. 


Unlawful Organisations, 


The unlawful organisations which are forbidden under the 
Offences Against the State Act, 1939 (Sec. 18), fall into four 
classifications :— 


(1) Those which have a treasonable purpose (Sec. 18 (a), 1.e., 
(a) engage in, promote, encourage or advocate the 
commission of treason or any activity of a 
treasonable nature. 
(2) Those which have an anti-constitutional purpose, 
Sec. 18 (6) & (c), 2.e., 

(6) Advocate, encourage, or attempt the procuring 
by force, violence, or other unconstitutional 
means of an alteration of the Constitution, or 

(c) raise or maintain or attempt to raise or maintain 
a military or armed force in contravention of 
the Constitution or without constitutional 
authority. 

(3) Those which have a criminal purpose (Sec. 18 (d) & (e) #.e., 

(d) engage in, promote, encourage, or advocate the 
commission of any criminal offence or the 
obstruction of, or interference with, the ad- 
ministration of justice or the enforcement of 
the law, or 

(e) engage in, promote, encourage or advocate the 
attainment of any particular object, lawful or 
unlawful, by violent, criminal, or other unlawful 
means. 

(4) Those which have an illegal purpose (Sec. 18) (f), .e., 

(f) promote, encourage, or advocate the non-payment 
of moneys payable to the Central Fund or any 
other public fund or the non-payment of local 
taxation. 
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(6) Seditious Offences. 

Sedition is the speaking or the writing and publishing, publicly 
and deliberately, of any matter likely to, and intended to, cause 
public disorder. It is an offence under the Constitution which, 
by Article 40, 6.1. (i) declares :— 


“The publication or utterance of blasphemous, seditious 
or indecent matter is an offence which shall be punishable in 
accordance with law.” 


It is an indictable misdemeanour at Common Law, as it has 
not been taken within the scope of the Offences Against the 
State Act, 1939, except as to seditious libel and that has been 
graded down to a summary offence (Secs. 10, 11, 12 O.S.A.). 


It has three forms :— 
(1) Sedition, .e., the uttering of seditious words. 
(2) Seditious libel, in the written word. 
(3) Seditious conspiracy, in the conspiring to commit 
either of the other two offences. 


The word sedition itself is a generic term to signify the quality 
of the offensiveness of certain public conduct in relation to 
public law and order as expressed in words spoken or written, 
the tendency of which is “to undermine public order or the 
authority of the State’ (in the words of Article 40, 6.1, (i) of 
An Bunreacht). It does not relate to a specific offence in a 
specific form or under specific circumstances. There is no 
actual crime of sedition in an active sense of creating a public 
disturbance or riot, of making a rebellion, of levying a war against 
the Government, or of usurping its powers. It is a ghost crime, 
having a voice only and it is in that voice, in its expression in 
words spoken or written, that the offence lies: nothing further. 


It is the intent underyling the words, and forming, with 
the words, the offence itself, with which the law is concerned. The 
consequences that follow in public disorder, strikes, class hatred, 
civil disturbance, in the defying of the law or in forcible resistance 
thereto, in the bringing of the administration of justice into 
contempt, or in civil war, are apart altogether from it and are 
specific offences of themselves. The absence, no more than the 
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presence, of these consequences, cannot take away from, or add 
to, the gravamen of the seditious offence itself. It is the 
uttering with intent which is the offence, not the consequences 
which follow. (R. v. Burns, 16 Cox. 355). 


Again, there is a very big distinction between seditious words 
uttered to a multitude and seditious words uttered privately 
to a few, for in the second instance no offence is, as a general 
rule, committed; for the surrounding circumstances of the 
place, whether public or private, the number of people present, 
whether few or many, and the state of the country, whether 
tranquil or disturbed, are all of considerable importance in 
establishing whether or not the offence was commitited. 


The innocence of the motive underlying the seditious offence 
or the truth of the statements made is no defence (R. v. Aldred 
1909, 22 Cox. 1) if the words used were seditious and calculated 
to have a subversive effect. 


But a candid, full and free discussion and expression of opinion 
on every public matter is the right of every citizen (R. v. Collins, 
9 C. & P. 456) and so is the right to criticise and censure the 
conduct of servants of the State and the acts of the Government, 
but without malignity and avoiding defamation. 


(Article 40 (6) (10) (i) of An Bunreacht. FR. v. Sullivan and 
Pigott, 11 Cox. 44). 
It is only when the limitations of this right are transgressed 
that an offence is committed. 


Note :—To incite to join unlawful organisations and assemblies 
is a seditious offence now governed by the Offences Against the 
State Act, 1939. 


Seditious Conspiracy. 


Where two or more persons combine in the utterance of 
seditious words or the publication of seditious matter they are 
guilty of a seditious conspiracy. But a person who deliberately 
expresses public approval of seditious matter so as to aid the 
utterer in his seditious intention is guilty of the offence of which 
the utterer is guilty and to the same degree. 
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THIRD CLASS OFFENCES AGAINST THE STATE. 


Treasonable, Seditious and Incriminating Documents. 
An important series of offences against the State relate to :— 


(1) Treasonable documents 
(2) Seditious documents, and 
(3) Incriminating documents. 


It is first necessary to consider what is a document. The 
word “ document ” itself includes a book and also a newspaper, 
magazine or other periodical publication and also a pamphlet, 
leaflet, circular or advertisement. (Sec. 2 O.8.A.). In its full 
sense a document is any solid substance upon which matter 
has been expressed or described by conventional signs, with 
the intention of recording or transmitting that matter. Thus 
a piece of paper on which words are written, lithographed, 
printed, or stamped, or expressed by arbitrary signs or ciphers, 
is a document and so is a tally or piece of wood with notches 
to represent figures or amounts. (Byrne’s Law Dictionary 
(1923) p. 316). 


The differing natures of these documents are fully defined 
in the Offences Against the State Act, 1939 (Sec. 2). 


(1) Treasonable Document. 


A treasonable document is a document which relates directly 
or indirectly to the commission of treason. 


(2) Seditious Document. 

A seditious document, in brief, is any document consisting 
of, or containing matter calculated, or tending, to undermine 
the public order or authority of the State. 


In particular it takes two distinct forms :— 


(1) a document which alleges, implies or suggests or is 
calculated to suggest, 

(a) that the Government functioning under the 

Constitution is not the lawful Government of 
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the State or that there is in existence in the 
State any other body or organisation not 
functioning wnder the Constitution which is 
entitled to be recognised as being the Government 
of the country. 

(6) that the military forces maintained under the 
Constitution are not the lawful military forces 
of the State or that there is in existence in the 
State a body or organisation not established 
and maintained by virtue of the Constitution 
which is entitled to be recognised as a military 
force. 

(2) A document in which words, abbreviations or symbols 
referable to a military body are used in referring to 
an unlawful organisation. 


(3) Incriminating Document. 

An incriminating document is any document of whatsoever 
date, or bearing no date, issued by or emanating from an unlawful 
organisavion or appearing to be so issued or so to emanate, 
or purporting or appearing to aid or abet any such organisation 
or calculated to promote the formation of an unlawful organisa- 
tion. 


Persons who can commit Offence. 


The persons who can be associated with an offence relating 
to one or other of these offensive documents fall under six 
heads :— 


(1) The Printer 

2) The Publisher 
3) The Contributor 
) 


5) The Retailer and 
6) The Unlawful Possessor. (Sec. 10). 

The offence committed is a summary one punishable by a 
fine up to £100 or imprisonment for a term up to six months 
or to both such fine or imprisonment (Sec. 10 (3) ) but in the 


( 
( 
(4) The Distributor 
( 
( 
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case of the unlawful possessor the fine is limited to fifty pounds 
and the term of imprisonment to three months (Sec. 12 (1) 
(2) ). 

In the latter case, however, three good defences are provided 
to a charge of unlawful possession :— 


(1) That the person charged is an officer of the State and 
has the illegal document in his possession in course 
of his duties as such officer, or 

(2) That such person did not know that the said illegal 
document was in his possession or on any lands or 
premises owned or occupied by him or under his 
control, cr 

(3) That such person did not know the nature or contents 
of the said illegal document. 


The onus of proving these defences is, however, on the person 
charged (Sec. 12 (3) ). 

Refusal to hand over to a member of the Garda, when so 
requested, any such illegal document is-a summary offence 
(Sec. 10 (4) and Sec. 12 (4) O.8.A.) subject to imprisonment 
for a term not exceeding three months. 

Forfeiture of the documents and also of the specified printing 
machinery used in their production is provided for as additional 
penalties. 

Printing is defined as “every mode of representing or re- 
producing words in a visible form and the word ‘ print’ and 
all cognate words shall be constructed accordingly.” (Sec. 2 
0.8.A.). 

An important duty is placed on printers, excluding printers 
of proprietorially printed newspapers, magazines and periodical 
publications (Sec. 13 O.8.A.), to keep a complete record of 
every transaction involving the printing of any document for 
reward, and to print on such document his name and address 
on the front or on the first or last page thereof (Sec. 14 (1) & (2) 
O.8.A.). Documents: of three types are excepted :— 


(1) Currency notes, bank notes, bills of exchange, pro- 
missory notes, cheques, receipts and other financial 
or commercial documents. 
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(2) All legal documents for use in any lawful Court or 
tribunal. 


(3) All State documents. 


Power is, however, given to the Minister for Justice to except 
any other document by order. (Sec. 14 (3) O.8.A.). 


UNLAWFUL PUBLIC MEETINGS. 


Public meetings on behalf of or by arrangement or in concert 
with an unlawful organisation, or for the purpose of supporting, 
aiding, abetting, or encouraging, or advocating support of, 1n 
unlawful organisation are themselves unlawful. In addition, 
any particular meeting considered to be a contravention of 
this prohibition may be prohibited by notice by an Officer of 
the Garda Siochana not below the rank of Chief Superintendent. 
The holding of such prohibited meeting then becomes unlawful. 
Those who hold, organise, or take part in the holding or attempt 
to hold, an unlawful meeting, whether or not it has been pro- 
hibited, are guilty of a summary offence and liable to a fine 
not exceeding fifty pounds or imprisonment not exceeding three 
months or to both (Sec. 27, Offences Against the State Act, 1939). 


The holding of any meeting or procession lawful or unlawful, 
in any public or unenclosed place, within half a mile of the 
Oireachtas when either house thereof is sitting or is about to sit, 
when same has been prohibited by an Officer of the Garda 
Siochana not below the rank of Chief Superintendent or called 
upon to disperse by a member of the Garda, is unlawful and 
those who organise or take part in same are guilty of a similar 
summary offence (Sec. 28, Offences Against the State Act, 1939). 

Though from time immemorial the holding of public meetings 
for lawful purposes has been a normal exercise of an inherent 
public right some confusion arises now and again on the question 
of the right to hold a public meeting on a public thoroughfare 
as distinct from a place in private ownership. The Jaw recognises 
no such right in regard to any public thoroughfare or place of 
public resort, which are dedicated to the use of the public for 
the purpose of passing and repassing along them, and for none 
other. It does not matter that public mectings have been. held 
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for many years without objection on any particular public 
thoroughfare or place of public resort ; nor does it matter for 
what particular purpose, religious, social or political, they may 
be or may have been held. (2. v. Graham and Burns, 16 Cox 
420). 

But, at the same time, no such public meeting on a public 
thoroughfare or place of public resort is unlawful per se. It only 
becomes unlawful when by reason of its purpose and the manner 
in which it is held it creates or is likely to create a breach of the 
peace as a consequence or when it comes within the provisions 
of Secs, 27 or 28 of the Offences. Against the State Act, 1939, 
which sections apply whether the public meeting is to be held 
on private or public property. 

Somewhat different considerations apply in the case of 
processions, for they are prima facie a normal and lawful user 
of the public thoroughfare, though they may become unlawful 
in just the same manner as a public meeting. If the user of 
the public thoroughfare by a procession is unreasonable, and 
that depends on the facts of each particular case, the leaders 
or organisers and even those taking part in it are guilty of a 
summary offence against Sec. 13 (3) of the Summary Jurisdiction 
(Ir.) Act, 1851. This section makes it an offence for any person 
in anv manner wilfully or by negligence or misbehaviour to 
prevent or interrupt the free passage of any person or carriage 
on any public road or street or crossing and can be applied to a 
public meeting as well as to a public procession. The punish- 
ment, however, provided under the section is limited to a fine 
not exceeding twenty shillings. The provisions of Sec. 154 of 
the Road Traffic Act, 1933, are wider and in many cases more 
appropriate. This section makes it an offence to do any act 
which wholly or partially obstructs or tends to obstruct the 
passage of traffic through any public place, otherwise than with 
lawful authority or through unavoidable accident. Traffic 
includes vehicles, animals of every description and pedestrians, 

At tne other extreme, the right to hold a lawful public meeting 
without deliberate disturbance for the purpose of preventing the 
transaction of the business for which the meeting was called 
together is protected by statute. The Public Meeting Act, 1908, 
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makes any such deliberate disturbance a summary offence subject 
to a fine up to £5, or imprisonment up to one month, Where 
the meeting is a political meeting the offence is an illegal practice 
under Sec. 12 of the Prevention of Electoral Abuses Act, 1923, 
subject to a fine up to £100 and disfranchisement for five years. 

Any person who incites others to commit either of these 
offences is also guilty of a like offence. 


Powers of Apprehension and Detention. 

Part 6 of the 1939 Act was repealed by the Offences Against 
the State Act, 1940, which re-enacted the provisions of this 
part of the 1939 Act in an altered form. The 1940 Act provides 
for the apprehension and detention of persons engaged in 
activities prejudicial to the peace and order or to the security 
of the State. 

These two Acts are known collectively as the Offences Against 
ghe State Acts, 1939-40. 


Forfeiture. 


A further enactment in this Code of laws, the Offences Against 
the State (Forfeiture) Act (No. 27), 1940, revives in a limited 
form the old law of forfeiture in relation to treasonable and 
anti-state activities. Properly speaking, all offences against 
the State are treasonable activities, though the term is used 
only in reference to the major offences of treason, treason felony 
and misprision of treason, as provided by the Treason Act, 1939. 
This Act provides for the forfeiture to the State of any chattel 
(including in particular any mechanically propelled vehicle) or 
any money or any document of title to money or any document 
of title to a security where such was acquired as a result of, 
or in the course of, or was being used or intended to be used, 
in the furtherance of any activity prejudicial to the peace and 
order or security of the State. 

It has not, however, been operative since the 3rd Sept., 1943. 


The foreword to the Offences Against the State Act, 1939 
(No. 13 of 1939), sets out that wt is “an Act to make provision in 
relation to actions and conduct calculated to undermine public 
order and the authority of the State and for that purpose to provide 
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for the punishment of persons guilty of offences against the State, 
to regulate and control in the public interest the formation of associa- 
tions, to establish Special Criminal Courts in accordance with 
Article 38 of the Constitution and provide for the constitution, 
powers, jurisdiction and procedure of such Courts, to repeal certain 
enactments and to make provision generally in relation to matters 
connected with the matters aforesaid.” 


Scheduled Offences.—T he following offences were, on November 24th, 1939, 
declared scheduled offences under Sec. 36 (1). O.S.A., 1939: (1) unlawful 
assembly ; (2) any offence against the Malicious Damage Act, 1861 ; (3) an 
offence under Sec. 7 of the Conspiracy and Protection of Property Act, 1875 £ 
(4) an offence under Sec. 5 of the Emergency Powers Act, 1939 (No. 28 of 
1939). (Offences Against the State (Scheduled Offences) (No. 2) Order, 
1939. Statutory Rules and Orders, 1939, No. 343). 


L’urther offences were scheduled under the Emergency Powers Order No. 65 

1941 (S.R.O. No. 11 of 1941). 

[Note :—The word “ offence” includes treason, felonies, misdemeanours, 
and statutory and other offences. (Sec. 2, O.S.A.)]. 


CHAPTER XX. 
OFFENCES AGAINST THE PUBLIC PEACE 


OFFENCES against the public peace are all indictable mis- 
demeanours at the common Jaw and are of two classes, major 
and minor. In a class apart we have the unusual offence against 
the public peace constituted by a criminal libel. 


Major Offences against the Public Peace. 
In this class we have, in order of seriousness and importance :— 
(1) Riot. 
(2) Rout. 
(3) Unlawful assembly. 

Actually a riot combines the other two, for, in terms of pro- 
gression of events, the first preliminary to a riot is the unlawful 
assembly of three or more persons with a common purpose, 
whether lawful or unlawful, and with an intention to help 
one another in the execution of that common purpose, under 
such circumstances as to create terror in the minds of rational, 
firm and law abiding persons and to endanger the public peace. 
The next phase in this progression of events is the rout, 
which is committed by the movement or endeavour made, 
or action taken, by the unlawful assembly to put its purpose 
into execution, without that actual execution being effected. 
When, however, that purpose is put into execution we have 
the riot proper, the final act in the sequence of events. 

Thus the five essential ingredients of a riot are :— 

(1) the unlawful assembly of three or more persons, 

(2) with a common pre-determined private purpose ; 

(3) with the intent to help one another in effecting that 
common purpose by force, if necessary, against 
any persons who might oppose them ; 

(4) the execution of that common purpose, and 
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(5) with a force and violence or an apparent tendency 
thereto that causes alarm and terror in a person 
or persons of reasonable firmness and courage. 
(Field v. Recewer for the London Metropolitan, 
Police, 1907, 2 K.B. 853; and Ford v. Receiver 
for the London Metropolitan Police, 1921, 2 K.B. 
344). 

Where the purpose is of a political nature the riot may become 
an offence against the State. Three or more persons may, of 
course, assemble to_do a lawful act in a peaceable manner. 
The fact that they engage in an unlawful enterprise will not, 
on the other hand, make them riotous, if there is no disturbance 
of the peace. It is not necessary that personal violence should 
be used to anyone. (Clifford v. Brandon, 2 Camp. 369). It is 
also enough if one person only was put in terror (2. v. Phillips, 
2 Moody 252). 

To incite people, by speeches or otherwise, to commit a riot 
is an offence of the same degree as rioting and the inciter is 
indictable as a principal even though absent. (R. v. Sharpe, 
3 Cox 288). 

A person who participates in a riot even though he did not 
take part in the original unlawful assembly and rout is as much 
guilty as an original participator. 

Where damage is done to property the rioters become guilty 
of a felony under the Malicious Damage to Property Act, 1861. 

By law everyone is bound to aid in the suppression of riotous 
assemblies. To refuse such aid when called upon is in law a 
misdemeanonur. The degree of force, however, which may be 
used in the suppression of a riotous assembly depends on the 
nature of each riot, but it must at all times be moderate and 
proportioned to the circumstances of the case and to the end 
tu be attained. Where serious Injury or damage amounting to 
felony is threatened under such circumstances to persons and 
property, officers of the peace, and, inferentially, all assisting 
them, including the military, if called upon, are justified in the 
employment of even deadly weapons in preventing it. The taking 
of life, however, can only be justified by the necessity for 
protecting persons or property against various forms of violent 
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crime or by the necessity of dispersing a riotous crowd which is 
dangerous unless dispersed or in the case of persofis whose 
conduct has become felonious through disobedience to the 
provisions of the Riot Act. (27 Geo. 3, c. 15 (Ireland)), and whe 
resist the attempt to disperse or apprehend them. 

Armed forces, whether police or military, can fire upon an 
unlawful or riotous assembly only where such course is necesary 
as a last resort to preserve life. Force is threatened and it can 
be repelled by force. But it is lawful to use only a reasonable 
degree of force for the protection of oneself or any other person 
against the unlawful use of force. Such repelling or defensive 
force is not reasonable if it is either greater than is requisite for 
the purpose or is disproportionate to the evil to be prevented. 
(Lynch v. Fitegerald and Others, 1938, 1.R. 382—The Marsh's 
Yard Case). 

Any person, whether an officer of the police or army, a soldier 
or a civilian, called in to assist, who, in such circumstances, 
uses more force than is necessary or reasonably required is 
prima facie guilty of manslaughter, if death results. 

Acts constituting a riot when committed by civilians equally 
constitute a riot when committed by soldiers, even though 
committed in a military camp. A series of acts amounting to 
mutiny may at the same time be a riot. (Pitchers v. Surrey 
C.C., 1923, 2 K.B. 57). 


The Minor Offences against the Public Peace. 


There are four minor offences against the public peace, each 
of which is a common law misdemeanour. 


(1) Forcible entry and detainer. 

(2) Affray. ‘ 

(3) Challenge to fight. 

(4) Creating a public nuisance. 
(1) Forcible Entry and Detainer. 

Forcible entry and detainer, as the title implies, is the entry 
by force on the premises or property in the lawful occupation 
of another with the intention forcibly to take possession of same 
by expelling the occupier therefrom and taking possession of 

fo) 
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same. It makes no difference that the offender has a legal 
right of entry, as a wife (R. v. Smyth, 5 C. & P. 201), or a land- 
lord (Taunton v. Costar, 7 T.R. 431), if the entry is secured by 
force or by threats of force. All who support, or aid, or take 
part in, a forcible entry, or forcible detainer are equally guilty. 


Forcible detainer after a peacable entry is a like offence. 
(See Article 40 (5) of An Bunreacht.) 


An old Irish statute, 26 Geo. 3 (Ir.), c. 24 (Sec. 64), made 
forcible entry a felony when committed in the course of agrarian 
disturbances, but this statute is obsolete, if historic. ‘‘ Nothing 
is law here which is inconsistent with derivation from the 
people.” (Gavan Duffy, J., in Hxham v. Beamish, 1939, I.R. 
336) 

Any forcible entry or ejectment by any person or persons 
rising or assembling in a tumultuous manner is a offence under 
the Whiteboy Act, 1775, as amended by the Whiteboy Offences 
Act, 1831. These Acts enumerate a series of offences, including 
forcibly compelling a person to quit his farm or employment. 
(2) Affray. 

An affray is the fighting or preparation for a fight of two or 
more persons in a public place to the public terror. Its offence 
lies in its breach of the public peace and the offenders may be 
immediately restrained and arrested by any person witnessing 
the affray. 

Mere words alone will not make an affray. 


(3) Challenge to Fight. 

A challenge to a fight, or the endeavour to provoke another 
to challenge to a fight, is a common law misdemeanour 
practically forgotten to-day with the passing of the age of 
challenging with which it was primarily, if not wholly, con- 
cerned. ‘he basis of this offence is the principle of the common 
law which denies the right of two persons to fight or strike 
each other in a hostile manner with intent to wound or subdue 
each other, with fists or weapons. Hence the illegality of prize 
fighting. Should the person challenging kill the person 
challenged it is murder in him and in his seconds, though 
provocation to challenge would lessen the degree of the offence 
to manslaughter. 
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(4) Creating a Public Nuisance. 

A person who, in a public place, by his actions and threats 
creates a public disturbance by putting members of the public 
into fear and terror as by firing a revolver when drunk in a 
public street is guilty of a common law misdemeanour. (R, 
v. Meade, 19 T.L.R. 540). 

Any act likely to cause reasonable alarm and apprehension 
to members of the public is as such a breach of the peace and 
an indictable misdemeanour at the common law. (A.G. v. 
Cunningham, 1932, I.R. 28). 


CRIMINAL LIBEL. 


Lastly there is criminal libel. A criminal libel is a defamatory 
attack by writing, printing, signs, effigies or pictures, on a person 
or group of persons, which tends, or is likely, to cause a breach 
of the peace. 

Words spoken cannot be the subject of an indictment unless 
they directly lead to a breach of the peace, such as where the 
words spoken are a challenge to a fight, an incitement to commit 
an indictable offence, or where they are exceedingly objectionable, 
as blasphemy, obscenity and sedition. 

A criminal libel is an indictable misdemeanour at common 
law. It is to-day a little known offence, though it was once 
comparatively common and was a vindictive means of securing 
revenge where the person libelled was a man of a political 
standing or substance. ‘There always was, of course, and still is, 
the civil remedy, which is additional to, and not alternative to, 
the criminal remedy. 

The basis of the offence of criminal libel, as has been set out, 
is its likelihood, or tendency, to cause a breach of the peace. 
Where this likelihood or tendency to cause a breach of the peace 
is not present it is the general rule that it is indictable only where 
persons in a public office or position are libelled. (K. v. Labouchere 
(1884), 12 Q.B.D. 320). Criminal libels on persons of power, 
position and dignity in foreign countries published in Ireland are 
punishable here, particularly when such writings have a tendency 
to interrupt pacific relations between the two countries. (Jf. v. 
Peltier, 28 State Trials 529). Buta mere libel alone will not be 
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sufficient to establish the criminal offence, unless it is an im- 
putation of a crime, of moral turpitude, or of discreditable 
conduct, or the like. 

Though founded on fact a libel can still be defamatory and 
criminal and this is so whether it is by way of allegory, irony, 
or question. 

For the vindication of private character the proper remedy 
is in private action, except where the libel is of an exceptional 
type and a breach of the peace as a result could not be con- 
sidered unlikely. Thus the sending of a letter to a woman 
suggesting immoral relations, which letter was opened by 
her parents, was held to be a criminal libel, because of the 
possibility of a breach of the peace resulting therefrom. (R. 
v. Adams (1888), 22 Q.B.D. 66). 

Libels on the dead are not actionable in the civil courts but 
may be indictable in the criminal courts where they fulfil the 
requirements of a criminal libel. 

Defamatory statements made in the course of judicial gro- 
ceedings, and fair and accurate reports thereof, are, of course, 
absolutely privileged, so are the proceedings in the Oireachtas 
and state publications. A conditional privilege applies to reports 
of public meetings and of proceedings of public bodies. The 
truth of a defamatory libel is no defence unless the publication 
was for the public benefit. (Sec. 6, Libel Act, 1843). A plea of 
fair comment is also a good defence. 

No criminal prosecution for libel can be commenced against 
any proprietor, publisher, editor or any person responsible for 
the publication of a newspaper without an order of a judge at 
chambers. (Sec. 8, Law of Libel Amendment Act, 1888). 


Fublic Misehief, 

Under this heading come all those offences, specified and 
unspecified, committed by conduct which, effecting or tending 
to effect a public mischief, are, as a class, violations of the common 
law and, therefore, indictable misdemeanours. 

The rule of law in this respect is that : “ All offences of a public 
nature, that is, all such acts or attempts as tend to the prejudice 
of the community, are indictable.” (RK. v. Higgins, 2 Hast’s 
Reports, 5 at 21). 
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It is. a rule of common law, capable of application to new 
combinations of circumstances not coming within any settied 
rule of law and which by their nature tend to effect a public 
mischief. The conspiracy, and also the attempt, to effect a public 
michief are indictable misdemeanours. 

The offence arises principally in the giving of false information 
to the police when an offence has been committed or a suspected 
offence is being investigated or in the giving of a false rerort of the 
commission of an offence when, in fact, no such offence kas been 
committed. (R. v. Manley, 1933, 1 K.B. 529), 

The defrauding of the public by using public servants for one’s 
personal profit has, on the other hand, been held not to constitute 
a public mischief. 

The giving of a bribe to a public officer, whether judicial or minis- 
terial, by causing a misuse of the functions of a public officer, 
is a public mischief. (R. v. Whitaker, 1914, 3 K.B. 1283). To 
obtain a passport, as well as to conspire to obtain a passport, 
by false representations is to commit a public mischief. (R. v. 
Brailsford, 1905, 2 K.B. 730). 

Any act tending and intended to pervert or perverting the 
course of justice is a misdemeanour at the common law. This 
offence is of a kindred class to the offence of effecting a public 
mischief. 

One difference between them is that the first may arise in the 
course of some particular transaction or contract with and 
between private individuals. 

To fabricate and publish false news likely to produce a public 
mischief is a like otlence. 

The giving of a false public alarm has been held to be an offence 
of this nature. 

Furthermore, it has been held that any act tending to the 
prejudice of, or causing expense to, the community, such as the 
building of defective air raid shelters, is a public mischief, even 
though the charge be based on neglect of duty or negligence. 
(R. v. Young, 30 C.A.R. 57). 


Watching and Besetting, ete. 
Endeavouring wrongfully and without legal authority to 
compel another to abstain from doing or to do any act which 
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such other person has a legal right to do or to abstain from 
doing is an offence, summary or indictable as the case may be, 
under the Conspiracy and Protection of Property Act, 1875, Sec. 7. 
It may be committed either by, amongst other things, violence, 
intimidation, watching or besetting, following in a disorderly 
manner or hiding any clothes, tools, or other property owned 
or used by such person, or depriving him of or hindering him 
in the use thereof. The Trade Disputes Act, 1906, however, 
renders lawful certain acts done in contemplation or furtherance 
of a trade dispute. 


False Personation. 


To personate, falsely and deceitfully, any person or the heir, 
executor, or administrator, wife, widow, next-of-kin, or relation 
of any person with intent fraudulently to obtain any land, estate, 


chattel, money, valuable security or property, is a felony. (False 
Personation Act, 1874, 37-38 Vic., c. 36, Sec. 1). 
Personation at an election is a summary offence. (Sec. 3, 
The Prevention of Electoral Abuses Act (No. 38), 1923). 
Pergsonation in other respects, as well as being an offence under 
various statutes, is also an indictable misdemeanour at common 
law. 


Retaking Peacable Possession. 


Retaking peacable possession without force, but without the 
consent of the owner, of any lands or premises possession of 
which has been secured by execution of a Court Order within 
one month of that execution is a summary offence. (Sec. 25. 
Enforcement of Court Orders Act, 1926.) 

The ‘“ owner’’, it should be noted, is the person put in 
possession by the Court Order and need not necessarily have any 
greater interest than a tenancy in the premises, 


CHAPTER XXI. 


OFFENCES AGAINST RELIGION 


Blasphemy and Blasphemous Libel. 
To speak or write offensively about God or religion, as to deny 
the existence of God, or to bring God or religion into contempt, 
ridicule, or disbelief, is blasphemy. 

According to the Canon Law, blasphemy is spoken or 
written words of insult to God or His Saints or sacred things. 
(Canon 2323). 

It is a Common Law misdemeanour punishable by fine and or 
imprisonment not exceeding two years, and now also is an 
offence against the Constitution, Article 44 (1) (1°) of which 
declares :— 

“The State acknowledges that the homage of public 
worship is due to Almighty God. It shall hold His Name 
in reverence and shall respect and honour religion.” 

And Article 40, 6, 1° (i) of which declares :— 

“The publication or utterance of blasphemous, seditious, 
or indecent matter is an offence which shall be punishable 
in accordance with law.” 

Following the decision in R. v. Gathercole (1838) (2 Lew 
237) that the only religion that could be blasphemed was the 
one established by law, it is doubtful whether, prior to the 
enactment of the Constitution of Ireland of the 29th December, 
1937, there was any such offence as blasphemy against any 
Church, as such. Gathercole’s case decided that a person may 
attack: Judaism or any section of the Christian religion except 
the form established by law. A general attack upon Christianity 
was, however, declared unlawful because Christianity was the 
established religion of the country. 

The case was concerned with the prosecution of a Protestant 
clergyman for a malicious blasphemy against the Catholic 
Church and against a particular convent of nuns and the 
chaplains to the convent. Where that blasphemous libel was 
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calculated to injure the private character of individual members 
it was, however, declared a criminal offence and the defendant 
in this case was found guilty in that respect. Justification 
cannot be pleaded for a blasphemy, nor can arguments as to 
the truth of the words used be permitted. 


The crime of blasphemy is not, however, constituted by a 
temperate attack on religion in which the decencies of con- 
troversy are maintained. (Bowman v. Secular Society, Lid., 
1917, A.C. 406). But there is a definite rule of law to the 
effect that any purpose hostile to Christianity is illegal in the 
sense that the law will not aid in its promotion, in this case 
(Bowman v. Secular Society, Lid., supra., p. 432) by validating 
a bequest to a society whose objects were “to promote the 
principle that human conduct should be based upon natural 
knowledge and not upon supernatural belief; and that human 
welfare in this world is the proper end of all thought and action, 
to promote the secularisation of the State, secular education, 
and the recognition of Sunday by the State as a purely civil 
institution for the benefit of the people.” 

The propagation of anti-Christian doctrines, apart from 
seurrility or profanity, does not constitute the offence of 
blasphemy and is not criminal. 

Note :—The privilege afforded by the Law of Libel Amend- 
ment Act, 1888 (Secs. 3 & 4), to fair and accurate reports of 
public court proceedings and of public meetings is expressly 
withheld in respect of blasphemous or indecent matter.) 


Kindred Offences 


Disturbing public worship by riotous, violent or indecent 
behaviour at any time in any church or meeting place, or in 
any churchyard or burial ground, is a misdemeanour punishable 
by a fine up to £5 or imprisonment up to two months. (Ecclesi- 
astical Courts Jurisdiction Act, 1860, Sec. 2). By the same 
Act and section it is a like misdemeanour to misuse any preacher 
or clergyman. 


The Offences Against the Person Act, 1861, by Sec.36, simplified 
this offence by making an obstruction of any clergyman at divine 
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service in any church or on any of his lawful duties a 
misdemeanour. It also forbids the arrest on any civil process 
of any clergyman engaged in, about to engage in, going to, or 
returning from, the performance of any religious duties. This 
misdemeanour is punishable by imprisonment up to two years 
with or without hard labour. 


Sacrilege. 

Sacrilege is, perhaps, the gravest of all religious offences, 
particularly when sacred matter and vessels are interfered 
with. As already set out, the fact alone of breaking out of a 
church or place of worship after having committed a felony 
therein is sufficient to constitute this offence, on which the 
law looks with the greatest severity. 


[Note :—See chapter on Burglary and Housebreaking]. 


CHAPTER XXII. 
COUNTERFEITING AND COINAGE OFFENCES. 


Tur making of false or counterfeit coins is a felony under the 
Coinage Acts of 1861 (24 & 25 Vic., c. 99) and of 1950 (No. 14 
of 1950), and under the Currency Act (Sec. 11) (No. 32) of 1927, 


Formerly it was a treasonable offence, as it was looked upon 
as affecting the prerogative of the State with reference to the 
coining and legislation of money. 


Coins are, in the strict sense, the guaranteed standards of 
value issued by the Government, and are a legal tender for 
meeting financial obligations, subject to the following limitations 
imposed by Sec. 12 of the Coinage Act, 1950 :— 


(1) Silver coins are legal tender for payment of an amount 
not exceeding forty shillings. 

(2) Nickel and other metal (except bronze) coins are now 
legal tender for payment of an amount not exceeding 
forty shillings; and 

(3) Bronze coins are legal tender for payment of an amount 
not exceeding one shilling. 


Gold coins are legal tender for a payment of any amount. 
(Sec. 9, Currency Act, 1927). 

Coinage in legal issue is known as current coin and remains in 
issue until decried or recalled by order of the Minister for Finance 
or by an Act of the Oireachtas, (Sec. 11 C.A. 1950, Sec. 7, Currency 
Act, 1927). 

British silver and bronze coins issued under the Coinage Acts 
1870 to 1920 are current coinage and legal tender in Ireland. 
(Sec. 12 C.A. 1950). 

The issue of any piece of silver, nickel, copper or bronze, or 
of any other metal or mixed metal of any value as a coin or 
token for money or as purporting that the holder thereof is 
entitled to demand any value denoted thereon is a misdemeanour, 


< The standard unit of value in I reland is the Irish pound, either an the form 
of a gold coin of a standard weight or in the form of a legal tender note or 
in both forms. (Sec. 4, Currency Act, 1927). 
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carrying, on conviction therefor, a fine not exceeding one hundred 
pounds. (Sec. 10, C.A. 1950). 

This prohibition also extends to gold coins or tokens. (Sec. 8, 
Curreney Act, 1927). 

Note: Sterling is coin or money made of gold or silver only. 

The counterfeiting of coins takes four forms :— 

(1) The making of false or counterfeit coins resembling or 
apparently intended to resemble or pass for any 
current coin. (Secs. 2 and 14, C.A. 1861). 

(2) The colouring of any coin or piece of metal being of a 
fit size and figure to be coined by gilding, silvering 
or colouring with any wash or material capable 
of producing the colour or appearance of current 
gold or silver coin. (Sec. 3, C.A. 1861). 

(8) The washing, casing over or colouring of any piece of 
gold, silver, copper, or any metal, being of a fit size 
and figure to be coined, or of any coin, to resemble or 
apparently resemble current gold or silver coin. (Sec. 
3, C.A. 1861). 

(1) The filing or altering of current coin to make it resemble 
or pass for current coin of a higher denomination. 
(Sec. 3, C.A. 1861). 

The expression false or counterfeit coin resembling or 
apparently intended to resemble or pass for any current coin 
includes any of the current coin which shall have been gilt, 
silvered, washed, coloured, or cased over, or in any manner 
altered so as to resemble or be apparently intended to resemble, 
or pass for, any current coin of a higher denomination. (Sec. 1, 
C.A. 1861). 

The offence of counterfeiting is deemed to be complete although 
the coin made or counterfeited is not in a fit state to be uttered 
or the counterfeiting thereof is not finished or perfected. (Sec. 30, 
C.A. 1861). 

Nor is it necessary to prove that the counterfeit coin was 
uttered or attempted to be uttered, but evidence of uttering is ad- 
missible to prove the scienter. (R.v. Rowlands (1909), 3C.A.R. 224). 


(Note :—-~Reference to silver coins in the Coinage Act, 1861, are to Le 
construcd as including nickel coin. (C.A. 1950).] 
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The counterfeiting of foreign gold or silver coins is a felony 
(Sec. 18, C.A. 1861), and of other foreign coins is a misdemeanour. 
(Sec. 22, C.A. 1861). 


The Impairing of Current Coin. 

To impair, diminish or lighten any current gold or silver coin, 
with intent that it may pass as current coin isafelony, (Sec. 
4, C.A. 1861), as is the possession of filings or clippings, bullion, 
dust, or solution produced or obtained by such impairing, 
diminishing, or lightening. 

The now universal practice of milling the edges of gold and 
silver coins was adopted to prevent this offence being com- 
mitted, but it can be countered, of course, by a re-milling after 
impairment. The remilled coin is, nevertheless, a false and 
counterfeit coin. (R. v. Hermann, 4 Q.B.D, 284). 


The possession of False or Counterfeit Coin. 

The possession or having in custody of any false or counterfeit 
coins is a misdemeanour, but the essential ingredients of this 
offence are :-— 

(a) knowledge that same were false or counterfeit ; 

(6) the possession of at least three or more pieces of such 
false or counterfeit coins ; 

(c) the intent to utter or put off same. (Sec. 11, C.A. 1861). 


In the case of false or counterfeit foreign coin of any kind, 
the custody or possession of more than five pieces is a summary 
offence. (Sec. 23, C.A. 1861). 

Possession by any person includes not only having i in 
personal custody or possession, but also knowingly and wilfi lly 
having it in the actual custody or possession of any other fe1son 
and also knowingly and wilfully having it in any dwellinghcuse 
or other building, lodging, apartment, field, or other place, open 
or inclosed, whether belonging to or occupied by the person 
himself or not and whether such matter is so had for his own 
use or benefit or for that of any other person. (Sec. 1, C.A. 1861). 


Uttering False or Counterfeit Coin, 
The uttering of false or counterfeit coin, knowing the same 
to be so, is a misdemeanour. (Secs. 9, 10, 13, 20, 21, C.A. J861). 
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A second offence after a previous conviction for any coinage 
offence is, however, a felony. (Sec. 12, C.A. 1861). 

But in the case of uttering false or counterfeit foreign coin, the 
offence becomes a felony only on the third uttering. (Sec. 21, 
C.A. 1861). 

It is an uttering or putting off, as well as a tendering, if the 
counterfeit coin is offered in payment, though refused. A. v. 
Welch, 2 Denison 78). 


Other Coinage Offences. 


The making, mending, or selling or possession of any coining 
tools, stamps, dies, engines, moulds or puncheons for making 
false or counterfeit coins, without lawful authority or excuse, 
and with knowledge of same, is a felony.(Sec. 14, 24, C. A. 1861). 

The defacing of any current coin by stamping thereon any 
names or words is a misdemeanour. (Sec. 16, C.A. 1861). 
Furthermore, coin so defaced is no longer legal tender, while a 
person who tenders, utters or puts off same may, with the 
consent of the Attorney-General, be summarily proceeded 
against and fined any sum not exceeding forty shillings. (Sec. 17, 
C.A. 1861). 

Prouf that a coin is false or counterfeit may be given on the 
evidence of any credible witness. (Sec. 29, C.A. 1861). 

Any person to whom is tendered a coin which he suspects to 
be diminished otherwise than by reasonable wearing, or counter- 
fet, may lawfully cut, break, bend or deface such coin, and if 
such coin be diminished or counterfeit the person tendering 
same shall bear the loss, but if not the person so cutting or 
breaking, ete., shall receive it at the rate it was coined for. 
(Sec. 26, C.A. 1861) (Sec. ]2 Currency Act, 1927). 

A little known coinage offence is that of making, possessing 
or selling, without lawful authority or excuse, any medal, cast, 
coin, or any other like thing made wholly or partly of metal, 
resembling in size, figure and colour any current coin, or of 
such a nature that it could be gilded, silvered, washed or coloured 
to resemble any current coin. 

It is a misdemeanour. 

(Sec. 2, Counterfeit Medal Act, 1883, 46 & 47 Vic., c. 45). 
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Finally, the importation or receiving knowingly into Ireland 
from beyond the seas of any false or counterfeit coin, whether 
in respect of Irish coinage or of the coinage of any foreign prince, 
State or country, is a felonious offence (Secs. 7 & 19, C.A., 
1861), but, curiously enough, the exportation or putting on 
board any ship, vessel or boat for that purpose, of any false 
or counterfeit coin, resembling Irish coinage, is only a mis- 
demeanour. (Sec. 8, C.A., 1861). 

In either case, the importing or exporting must be without 
lawful authority or excuse, proof of which is on the person 
accnsed. 

A new coinage offence is the melting down, breaking up or 
using otherwise than as currency any coin current in this or any 
other country, except under licence. It is a summary offence, 
punishable by fine and/or imprisonment. Sec. 19. Coinage Act, 
1950. 


Counterfeit Currency Notes. 

The counterfeiting of currency notes for any purpose, such as 
advertising, etc., is a summary offence under Sec. 56 of the Central 
Bank Act, 1942. Otherwise, where the intent is to deceive or 
defraud, it is, of course, a forgery. (Chap. XIII). 


Counterfeit Stamps. 

The making, dealing in or selling any fictitious postal stamp, 
or knowingly uttering or using same or having possession of same, 
without lawful excuse is a summary offence under Sec. 65 of the 
Post Office Act, 1908. An innocent purchase from an unauthorised 
seller is not a lawful excuse. (Winkle v. Wiltshire, 1951. LK.B. 
684). It is a like offence to make or have without lawful excuse 
any die, plate, instruments or materials for making any fictitious 
stamp. 

The provisions of this section have been applied by statutes 
to insurance and custom duty stamps. 

A fictitious stamp in any facsimile, imitation or representation 
of any stamp of any value of this or any other country, whether 
on paper or otherwise. 
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